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This publication was written to help families 
understand the importance of making a will. It 
attempts to answer some of the general queJtions 
about wills. For specific advice} consult your at
torney. 
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Do YOU KNOW WHAT WOULD HAPPEN to your prop-
erty if you died tomorrow? If a person dies, leaving no will, 

his estate will be distributed as prescribed by law. If a valid 
will is left, the property goes in accordance with the provisions 
of the will. 

Advantages of Making a Will 
• Your property can be distributed in line with your wishes. 

• Cost and time for settling the estate may be reduced. 

• An executor can be named. 

• A guardian may be designated. 

• A testamentary trust may be created. 

• Family quarrels may be avoided. 

Cost of a Will 
Authorities recommend the use of an attorney in drafting a 

will. Considering its importance, the will is a relatively inex
pensive legal service. Since legal services are on a professional 
basis, there is no set price. The charge depends upon the com
plexity of the will, but unless there are complicated situations 
the fee will be relatively small. 

What Happens if no Will Is Left 
When a person fails to leave a will the property is distrib

uted according to Texas laws of descent and distribution. The 
laws designate the heirs to whom ownership of the property is 
ttansferred, and the fractional share which each person acquires. 

The division depends on whether the property is separate or 
ommunity ,estate. 
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The community property of an intestate under Texas 
goes entirely to the surviving spouse if there are no 
otherwise, the surviving spouse gets one-half and the 
or their descendents get the other one-half. 

When an intestate with separate property leaves no 
the surviving spouse takes all the personal property and 
of the real property. Other heirs get the other one-half 
real property. If the decedent leaves a surviving spouse 
children, the surviving spouse takes one-third of the 
property and a life estate in one-third of the real property. 
children at once take two-thirds of both the real and 
property. Upon the death of their other parent, they 
other one-third of the interest in the real property. 

When the decedent with both separate and 
property leaves no surviving spouse but does leave Ch1.ldrf~ 
latter inherit all. In both cases, when a deceased child 
descendent, the latter would receive his share. 

The law sets forth in further detail how property is 
tributed among other relatives when the intestate leaves 
viving spouse or children or their descendents. If the 
leaves neither a will nor heirs, his property goes or " 
to the state. 

Who ,Can Make a Will 
A person 19 years old and of sound mind can make a 

will. If he is married or has been married, or is a 
the armed forces, he can make a will regardless of age. 

Types of Wills 
Holographic Will 

A holographic will must be wholly in the hand 
the person making the will. It is not well to use this 
cause of general lack of knowledge of proper legal 
Likewise, it is difficult to create an independent 
without bond, a life estate or a trust. These points are 
reason for getting legal advice. 

A Written Witnessed Will 
A written witnessed will may be prepared on a 

in 'the handwriting of any person, but it must be signed 
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in the presence of at least two persons of sound mind 
14 years of age. These two witnesses also must sign the 

tive Will 
A nuncupative will is made orally and disposes of personal 

only. It must be made by the testator in the time of 
sickness at his home or where he has resided for 10 days 
tely preceding the date of . this will, (except when he is 

sick away from home and dies before he returns). It must 
proved by three credible witnesses, if the value of the property 

$30. 

Reciprocal Will 
A mutual reciprocal will is one where the parties, usually 

and wife, Inake a joint will. Many attorneys discourage 
type of will because circumstances often change the wishes 

one or both parties. 

Execution of a Will 
In order for a will to be valid, the maker must have executed 

will free from undue influence and duress. In addition, the 
must have been drawn to comply with requirements of the 

For example, two witnesses are necessary. They must be 
than 14 years of age and should not be beneficiaries. 

When to Rewrite or Change a Will 
A person should review his will whenever any change has 

in his own life situation or that of his heirs. A will 
be changed in several ways. The old will may be destroyed 
a new one written. An instrument canceling a will may be 

Often changes are made in wills by adding a codicil 
supplement) to the existing will. 

Where to Keep Wills 
A will should be put in a safe place. This may be in a safe 

box in a bank. Some other member of the family also 
have access to this box. A will may be intrusted to an 

or to a beneficiary under its term. I t may be placed in 
envelope and deposited with the county clerk. He will 

release it except to the maker or the persons whose names and 
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addresses are written on the envelope. Usually 
persons to be notified upon his death. 

Contesting Wills 
If wills have been prepared properly by legally trained 

pIe, the likelihood that they can be "broken" is remote. 
are broken most commonly on the grounds that the tn' lstnlme.Dtl 
not genuine or that it does not meet requirements of the law 
to witnesses. Wills are broken sometimes because the maker 
of unsound mind. Another reason used frequently for 
wills is through proving that the maker was unduly i 
or coerced. 

Minimum Cost of Administering Wills 
In administering -an estate, certain requirements should 

met: 

1. The will must be filed, proved and probated. 
2. An executor or administrator must be appointed. 
3. An inventory and appraisal of the property must 

·-made. 
4. A list of claims against the estate must be filed. 

Time and expense may be saved by naming an tn' lcte~)endl 
executor without bond and by providing that, when the 
requirements just enumerated are met, the estate shall be 
istered independently of the probate court. Further expense 
be saved by providing that no bond shall be required. Such 
vision would be advisable only when the testator has 
confidence in the ability and integrity of the executor or 
ian. 

Probating a Will 
When death comes to a testator, the will must be 

to make it effective. The county judge is the probate 

Inheritance Rights of Adopted and 
Illegitimate Children 

Legally adopted children have the same inheritance 
as natural children of the decedent. 
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Inheritance rights of illegitimate children have been broad
SO that they may now inherit in the same fashion as legiti
children, except that they cannot inherit from their father 

he has recognized them. The safest practice under these 
would be for the father to adopt the child legally by 

adoption proceedings during his lifetime. 

Estate and Inheritance Taxes 

federal estate tax is imposed on the transfer of property 
decedent. The tax rates are levied on "taxable estates." 

. tion of the estates which fall into this category is 
by deducting from the total value of the gross estate the 

of authorized deductions and a $60,000 specific ex-
which is allowed on all estates. This difference consti

the "taxable estate." Unless the value of the gross estate 
exceeds $60,000, it is unlikely that the estate would 
to the federal estate tax. 

Inheritance Taxes 
lDblentanc:e taxes are levied by the State of Texas on the 

inherited by each person instead of on the total estate. 
depend on the "class" or generally the relationship 

person who inherits the property. For example, there is 
~ ........ , JU of $25,000 for a husband or wife or child of the 

The exemption for an aunt or uncle is only $1,000. 

DEFINITIONS 

ItUT;tIOT--1\. person or institution appointed by the court to admin
the estate of a person who died without leaving a will, or the 
of a person who died with a will where the testator did not 

name an executor or the executor so named failed or re
to qualify. 

receiving benefit or advantage from a will, insurance 
trust, etc. 

addition or a supplement to a will, made at a later date un
the same regulations required for the validity of the original will. 

Property-All property acquired by man and wife after mar
with the exception of that acquired by gift, devise or descent. 

deceased or .dead person. 

person named in a will to receive real estate. 
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Escheats- Property goes to the state when neither a will nor heirs 

Estate-All the property a person owns, both real and personal. 

Executor-Persons or institutions named in the will to pay debts 
tribute the property. 

Fee Simple-Absolute ownership, with right to dispose of the 
will or deed. 

Holographic Will-A will written wholly in one's handwriting. 

Intangible Personal Property - Life insurance policies, bank 
shares of stocks, bonds and negotiable notes. 

Intestate-When one dies without leaving a will. 

Laws of Descent-The property of a deceased citizen of Texas, who 
no will, is distributed according to laws made to meet the 
impartial justice. 

Legatee-A person. named in a will to receive personal property. 

Mutual Reciprocal IVill- A joint will made by two or more parties 
ally husband and wife), each naming the other as a benef' . 

Nuncupative If/ ill-An oral will made in one's last illness. It 
put in writing within 6 days or be given as testimony in court 
6 months, after speaking the will. 

Personal Property- Everything a person owns except his real estate. 
thing that you own that is movable. 

Pt'obate-A necessary court proceeding resulting in a judgment 
when .recorded, vests the title in the beneficiaries in the 
that a deed does. The will then becomes effective. 

Real Property-Land or real estate including the buildings on the 

Separate Property-Acquired by either man or wife before 
by gift, descent or devise after marriage. 

T estamentary T rust-A testamentary trust in a will sets up an 
ment which affords wide flexibility in the management of 
This may include making advancements as needed for 
support of beneficiaries and determination of time and 
distributing proceeds. 

T estator-A person who makes a will. 

Will-A legal document in which a person states how he wishes 
erty and possessions to be distributed after his death. 
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