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The Non-Regulatory Guidance on supplemental education services published by USED in late 

August could affect your decision to become a supplemental education service provider directly, or 

working through state-approved high-performing districts and schools.  According to USED, 42 

states and the District of Columbia have posted lists of supplemental education service providers 

online which include 795 private companies and 401 LEAs and/or public schools.  Because of the 

timely nature of the NRG, we have decided to e-mail the enclosed analysis to you for your immediate 

review.  Please call me directly if you have any questions. 
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The USED final draft Nonregulatory Guidance (NRG) on Supplemental Education Services (August 

22, 2003), provides guidance which has implications for firms currently providing supplemental 

education services (SES) or those seeking to do so and reflects the Administration’s priority policy 

positions.  Several portions of the NRG also have implications for firms attempting to work with 

state-approved districts or schools who would provide supplemental education services to students in 

schools identified for improvement for two years in a row.  Before highlighting these areas of 

opportunity, we describe portions of the NRG which apply generally to the provision of 

supplemental education services.   

 

In situations where the parental choice transportation option is limited because of the lack of eligible 

high-performing schools to which their student could be transferred, the NRG states, “In very limited 

circumstances, where choice is not possible, LEAs are encouraged to consider offering supplemental 

education services during the first year of school improvement.”  Many rural or isolated districts with 

Title I schools identified for improvement have increasingly requested guidance in this area.  As the 

NRG states, “The statute permits providers, including those that are not based within the LEA, to use 

alternate methods for delivery of services, which may include online, Internet-based approaches as 

well as other distance learning technologies.  Rural districts….are especially encouraged to work 

with providers using these technologies.”  Opportunities for distance learning or other online 

remedial and other services should increase as a result of this clarification.   

 

The NRG focuses in some detail on the role of parents under the supplemental education services 

provision.  For example, while parents can request assistance from their LEA in selecting a provider, 

it is clear that the final decision is that of the parent who can choose among all supplemental 

education service providers approved by the state.  Moreover, any assistance provided by LEAs must 

be unbiased and focus on the specific academic needs of the student and the preferences of the 

parent. The NRG states that “parents should also have an option to change or terminate services if 

they are not satisfied”; yet, the NRG also states that, “An LEA may terminate the supplemental 

services a provider is providing to a student if the provider is unable to meet the student’s specific 

achievement goals and the timetable set out in the agreement between the LEA and provider.”  The 
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question here is who -- the LEA or parent -- makes the final decisions.   

 

Throughout the NRG, USED emphasizes that up to 20 percent of a district’s Title I allocation must 

be spent on choice-related transportation and/or supplemental education services, even if only one 

school has been identified for improvement for two consecutive years.  Almost in fine print, it states 

that this requirement must be met unless the relative demand or projected demand for choice-related 

transportation or supplemental education services will be less.  In fact, the NRG states that an LEA 

may spend an amount exceeding 20 percent of its Title I Part A allocations if additional funds are 

needed to meet all demands of choice-related transportation or supplemental education services.  

Such statements reflect the high priority placed by USED on supplemental education services which 

will likely result in many districts putting into the Title I reserve the full amount of 20 percent, even 

though the projected demand is less.  This could reduce the amount used for purchasing products and 

services, initially, likely postponing such purchases of products and services until late Spring or early 

Summer using unspent earmarks.  As pointed out in the August 28 Special Funding Alert, the NRG 

clearly states that such unspent funds earmarked for transportation or supplemental education 

services can be reallocated to other allowable activities.   

 

The NRG clarifies a number of issues, usually in favor of the supplemental education service (SES) 

provider, which could be advantageous to firms which are considering providing supplemental 

education services.  In addition to confirming that the state cannot require an SES provider to employ 

only “highly qualified” teachers, the NRG  also prevents an LEA from banning advertising related to 

services which are available through a certain service provider; also it does not allow the LEA to use 

any criteria beyond that used by the state in approving a service provider thereby precluding a parent 

from selecting a specific service provider.  While an SES provider must meet all applicable Federal, 

state, and local health and safety laws, it has to meet only two Federal civil rights laws, i.e., two titles 

of the Americans with Disabilities Act of 1990, which ensure that students with disabilities are not 

denied services or excluded because of the absence of assistive technology.  Because an SES 

provider is not considered to be a “recipient of Federal financial assistance,” providers do not have to 

meet requirements of the Civil Rights Act of 1964, Title IX of the Education Amendment of 1972, 

and Age Discrimination Act of 1975.  On the other hand, a school district which is a “recipient of 

Federal financial assistance” has to abide by the above laws to continue receiving Federal assistance. 

 

Throughout the NRG the use of distance learning or online services is recommended and 

encouraged. Moreover, if a service provider offers such services, the LEA is responsible for ensuring 

any accommodations are made, where necessary, for limited-English-proficient and students with 

disabilities, to access such services.  An LEA may pay for terminal equipment (e.g., computers) in 

order to interact with such online services and it may or may not decide to charge a fee to the service 

provider for use of the purchased equipment.  If necessary, the LEA must pay for language 

translators in order for limited-English-proficient students to receive and benefit from online 

services.  While the NRG urges that instruction provided by the SES provider be consistent with the 

LEA’s instructional program and aligned with state academic achievement standards and that the 

type of assessment used to assess student progress be aligned to the state assessment, the SES 

provider has the right to use a test of his or her choice, including one that is imbedded in the 

program. However, in the agreement with the LEA and parent, the assessment component must be 
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agreed to by both parties.  Conceivably, student progress on the SES providers’ test could be 

relatively high, while on the state assessments scores could be substantially lower.  The question is 

who has the final “say so” -- the district or the parents -- in determining whether the child continues 

to receive SES from the same provider.   

 

The Guidance also clarifies the issue of whether or not the operator of an afterschool program in a 

school identified for improvement, could be approved as an SES provider.  The NRG states that the 

operator must be “independent” from the failing school.  Moreover, while earmarked funds for SES 

can be used and counted for those eligible children who are served, the LEA cannot use earmarked 

SES funds to provide services for noneligible students as this would be considered a violation of the 

supplement, not supplant provisions in Title I.  It cites as an example an afterschool program that had 

served fifth to eighth grade students in the past and then began serving eligible students in grades one 

through four; this situation would clearly not violate supplement, not supplant provisions.   

 

While the Administration clearly supports the use of outside private organizations as SES providers, 

the NRG clarifies certain points which could be advantageous for a high-performing district or 

school seeking to become an SES provider for children enrolled in a school identified for 

improvement for two years in a row.  With respect to the contractual obligations between the SES 

provider and the LEA, the NRG states, “Although the LEA is not formally entering into an 

agreement with itself as the provider, the information is necessary so that parents of a student 

receiving services from the LEA know, for example, the achievement goals for the student, how 

progress will be measured, and the timetable for improving the student’s achievement….If an LEA 

fails to meet the student’s progress goals, the parent should be able to request services from another 

provider, if one is available, or should contact the SEA.”  It also suggests that the SEA monitor more 

closely and carefully situations where an LEA (rather than an outside provider) provides supplement 

education services.   

 

The NRG clarifies the types of schools or districts or related “entities” that are eligible to become 

state-approved SES providers. While an LEA identified for improvement or corrective action cannot 

be approved as an SES provider, a school within the LEA that is meeting AYP criteria may become 

an approved SES provider.  However, if the primary reason for a school being identified for 

improvement is that the students-with-disabilities or limited-English-proficient subgroups failed to 

meet AYP which was the primary cause of the school’s identification for improvement status, it is 

then “preferable for the LEA to serve those students through a contractor rather than by serving them 

directly.”  If a school has been identified as in need of improvement, it may not be approved as an 

SES provider, however, groups of individuals employed at that school, if they are organized as a 

nonprofit or for-profit entity, could be approved if they meet the state’s criteria.   

 

In considering any application for SES provider status, the NRG states “the most important 

consideration in assessing the educational practices of a potential provider should be whether those 

practices result in improved academic achievement in reading/language arts and mathematics.”   

 

In addition to convenience and generally fewer legal liabilities in certain areas (i.e., providing names 

of students and their achievement levels and other student privacy data), the major reason a district 
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may wish to become an SES would be to minimize the amount of Title I funds paid to outside groups 

and otherwise to keep the money “in-house.”  Here the guidance provides several additional 

incentives.  For example, if funds from other Titles of ESEA are transferred into Title I under 

ESEA’s new “transferability provisions,” then the base on which the 20 percent earmarked for 

transportation and SES potential costs becomes larger, which provides a greater disincentive for a 

district to have to pay even more absolute Title I dollars to outside SES providers.  As we have noted 

in previous TechMIS reports, up to $1 billion will likely be transferred once again into Title I, 

particularly for Title I schoolwide programs, because of the ease of supplanting because Title I 

schools do not have to report on how such funds are expended.  As noted earlier, the NRG clearly 

states that if an LEA cannot provide school choice to students in a school in its first year of school 

improvement due to the lack of eligible schools to which students could transfer, the LEA could 

offer supplemental education services to eligible students.  The LEA could provide these 

supplemental education services as preventative measures without having to meet many of the 

requirements of the SES provision in the law (e.g., to serve only Title I eligible students), and for 

those eligible students that are provided such services “a year earlier,” these funds could count 

against the 20 percent earmark.   

 

If any TechMIS subscriber who is involved or wants to be involved in providing supplemental 

education services or partnering with a supplemental education service provider (e.g., a high-

performing school), there are other important considerations addressed in the NRG.  One 

consideration focuses upon the cause of a school having been identified for improvement for two 

consecutive years.  If its primary reason is that less than 95 percent of students in one of the 

subgroups failed to take the test, then an SES provider with a high interest level motivational-type 

program, could be successful.  If the primary cause is the failure of LEP or special education 

subgroups of students to meet AYP, then an SES provider with an approach which has been proven 

to be effective with these subgroups of students would appear to be very appropriate.  If such 

services are provided online or through distance learning, the LEA would likely have to pay for 

purchases of equipment if it doesn’t exist or provide for other types of accommodations, rather than 

having the SES provider pay for these costs out of its fee.  It should be noted that the NRG clearly 

indicates that an LEA can pay for all of the actual costs even if they exceed the Title I per eligible 

pupil allocation.  However, such additional costs cannot be counted against the 20 percent earmark.  

Another important consideration is whether the failing school is a targeted assistance school vs. a 

schoolwide program.  In a targeted assistance school, a low-income parent can request that his or her 

student be transferred to another school or to receive supplemental education services even if the 

student is not receiving any Title I services or even if the student is a high-achieving student.   

 

For a copy of the NRG go to www.ed.gov/policy/elsec/guid/suppsvcsguid.doc. 

 

 

http://www.ed.gov/policy/elsec/guid/suppsvcsguid.doc

