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Washington Update8
 Vol. 7, No. 1, January 17, 2002 

 

 

New ESEA Title VI, Part A, Flexibility and Accountability Provisions 

Affect All Revised/New Programs 
 

The reauthorized ESEA provides greater flexibility to states and LEAs in their use of 

Federal funds.  It allows SEAs and LEAs the flexibility to transfer funds among four 

major components under Title II (Teachers and Technology), Title IV (Safe and Drug 

Free, 21
st
 CCLC) and Title V (Innovative Programs), and to Title I, but not from Title I.  

It provides additional flexibility for small rural LEAs in the use of Federal funds and 

makes minor changes to ensure that the EdFlex Partnership Act of 1999 is aligned with 

the reauthorized ESEA, particularly provisions affecting Flexibility and Accountability. 

 

State Transferability 

A state can transfer up to 50 percent of the funds it receives for state administration and 

state level activities or set asides under the above four programs, plus state funds reserved 

under the Governor’s program (e.g., Title IV Drug Free and 21
st
 Century Community 

Learning Centers).  Previously, states could consolidate Federal funds used for state 

administration and state level activities through submission of a state consolidated plan 

which would be approved by USED.  Under the old provisions, to transfer funds, a state 

must notify USED 30 days before the proposed transfer, modify the state plans affected, 

and provide USED a copy of the modified plans within 30 days.  The state set-asides 

under the new Title VI range from about 3 percent to 15 percent in the four programs 

which could be affected.   
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Local District Flexibility or Transferability Authority  

Under the prior law, districts could transfer up to five percent of program funds to 

another Federal education program under the “unneeded funds” provision, if the SEAs 

approved such a transfer.  As TechMIS reported on several occasions over the last three 

years, many districts did not take advantage of this provision; GAO found that almost 

half of the SEAs opposed this transferability provision due to a pervasive “audit 

mentality” at the state level.  As with state authority, up to 50 percent of the funds among 

any of the above four programs could be transferred into, but not out of, local Title I 

programs.  During hearings and in several conference reports and meetings, Republican 

leadership such as Chairman John Boehner indicated that funds could be transferred to 

other ESEA programs but not to special education programs.  However, in schoolwide 

programs, Title I funds can be commingled with IDEA as well as any of the above four 

programs and can be used to serve all students, including special education students, in 

that school.  The new reauthorization states that Federal, state, and local funds in 

schoolwide programs do not have to be accounted for separately indicating what students 

benefited from each of the commingled funds.  Hence, with the number of Title I 

schoolwide programs increasing because of the reduction of the 50 percent poverty 

criterion to 40 percent for designation, one can anticipate that many districts will transfer 

ESEA funds from one or more of the four pots of ESEA funding programs to Title I 

schoolwides in order to serve special education students and to meet numerous Federal 

and state special education mandates, some of which are unfunded.   

 

If a school district has been “targeted for improvement” under ESEA Title I provisions, it 

may transfer up to 30 percent of its allocations from the above programs only if it plans 

to use the funds to supplement its school improvement allocation or to carry out overall 

Title I improvement activities.  If a district is in a “corrective action” status, no funds can 

be transferred.  As with states, LEAs must notify the SEA, modify its plans, and submit 

copies of modified plans indicating how much has been transferred from what to what.   
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Local Flexibility Demonstration Program  

Under this new initiative, up to 80 school districts would enter into performance 

agreements with USED.  In return for greater accountability for improving student 

achievement, these districts would be able to consolidate Federal funds under Title II 

(Teacher Quality and Technology), Title VI (Innovative Programs), and Title IV (Safe 

and Drug Free Schools).  USED would select these districts under a grant competition 

using a peer review process.  No more than three districts in any one state may be 

selected and no LEA located in a state participating under the State Flexibility 

Demonstration program (noted below) may be able to participate independently.  If an 

LEA participates in the Local Flexibility Initiative, it will receive the same amount of 

funds as it would otherwise.  However, no more than four percent of its consolidated 

funds could be used for administrative expenses.  As with Title I schoolwide programs, 

the funds can be used for any educational activities allowable under the new law to 

improve academic achievement or close achievement gaps.  The peer review process 

would provide greater priority to those districts which propose using an approach which 

has a “substantial promise of improving student performance.”  If an LEA does not make 

AYP as determined by the state for three consecutive years, the performance agreement 

may be terminated and participating LEAs would have to meet all of the state 

accountability requirements and those of Title I.   

 

State Flexibility Demonstration Program 

Under the State Flexibility Demonstration Program, up to seven states could be selected 

to consolidate the entire amount of Federal funds earmarked for state-level activities or 

state administration (except for amounts reserved to the state for professional 

development).  Up to ten LEAs may also receive authority to consolidate their formula 

allocations under guidelines and conditions similar to the Local Flexibility Demonstration 

initiative described above.  A state can, however, mandate how LEAs within the state use 

their Title VI/Innovative Program funds; currently districts decide how such funds will be 

used.  In a parallel manner, LEAs enter into performance agreements with SEAs; the 
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participating states, as with locals, are selected by USED using a peer review process.  At 

least half of the up-to-ten participating LEAs, whose plans must be aligned with the SEA, 

must have poverty rates of at least 20 percent.  The state application must demonstrate 

that there will be “substantial promise” in the SEAs alignment of state and local reforms 

and assistance to LEAs that have entered into performance agreements with the state to 

make “adequate yearly progress”; the application must include performance agreements 

entered into by the SEA and LEAs.  If a state does not make “adequate yearly progress” 

for two consecutive years, the contract can be terminated and they will not be eligible for 

future participation. 

 

Rural Education Initiative 

This initiative under Part B Title VI is designed to provide greater flexibility for rural 

districts to consolidate ESEA funds under certain conditions to meet their unique needs in 

the areas of personnel and resources, when individual formula grant allocations are too 

small to meet intended purposes and have an impact.  

 

Under the Small Rural School Achievement program ,which was first funded in the FY 

2001 appropriations act, qualified districts will be provided additional flexibility to 

consolidate their allocations under Teacher Quality Innovative Programs, Safe and Drug 

Free Schools and 21
st
 CCLC, and Technology.  Previously, only Title II/Eisenhower 

Professional Development, Title VI/Innovative Program Strategies, and Title IV/Safe and 

Drug Free School Funds could be consolidated.  The previous flexibility now applies to 

all of the block grant titles under ESEA.  Eligible LEAs include districts with ADAs less 

than 600 or districts in counties which have less than ten persons per square mile and all 

schools in the district have a School Locale Code of 7 or 8.  Grants of between $20,000 

and $60,000, based upon the districts’ ADA, would include the amounts the districts 

would have received from the separate formula grant programs plus supplemental funds; 

participating districts would have to meet high accountability standards under Title I. 
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LEAs not eligible for the above program would be eligible under the new Rural and Low-

Income School Program if the district has 20 percent or more of its enrollment from low-

income families and all schools are designated an SLC of 6, 7, or 8.  States are allocated 

funds based on a formula based upon ADA served by eligible LEAs or schools in the 

state.  States have the flexibility to use alternative formulas in distributing funds to 

eligible districts as long as it can prove that the formula targets LEAs with high 

concentrations of poverty enrollment.  Allowable uses of funds, as well as accountability 

provisions related to Title I that apply to the sub Part A program, equally apply here. 

 

 

New Survey Finds Only Nine States are Likely to be in Compliance 

Currently with New ESEA State Annual Assessment Mandates 
 

A recent survey conducted by Education Week (January 9, 2002) has found that only 

nine states currently administer standards-based tests in math, reading, or language arts 

annually in grade levels 3-8.  By 2005, all states must meet the new state annual 

assessment mandates in ESEA unless Congress fails to appropriate a specified amount of 

funding at about $410 million in FY 2006.  If a state has already developed the required 

standards and assessments, it may use its funds (at least $3 million annually) for other 

activities which include:  refining state assessments to ensure continued alignment among 

standards, curricula, and instructional materials; expanding the range and types of 

reasonable accommodations provided to special education and LEP students; and the 

development of technology-based academic assessments.   

 

The nine states identified by Education Week are California, Delaware, Florida, Georgia, 

Mississippi, North Carolina, South Carolina, Texas, and Utah.  All of these states have 

had their Title I assessment and accountability plans approved over the last 1-1/2 years by 

USED.  As these states and other states meet the new ESEA mandate, opportunities will 

increase for firms and groups which have the capability of using technology for 

assessment purposes, as currently is occurring in Oregon, Virginia, South Dakota, and 
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several other states.  Online state assessment for students and teachers is the highest 

technology priority of Under Secretary Dr. Gene Hickok as reflected in his recent speech 

before EdNet and responses to several questions (see September 2001 Washington 

Update).  Additional opportunities will increase for groups which can assist states in 

using technology to provide “reasonable accommodations” for LEP and special education 

students.  Indeed, lawsuits filed on behalf of parents by the Disability Rights Advocacy 

Group in California have been a main impetus for states such as Oregon, Massachusetts, 

and California to make available technology-delivered assessments.  For those 

subscribers who are interested in learning more about what specific types of 

accommodations are allowable in each state, go to the new National Center for Education 

Outcomes website http://www.coled.unm.edu/NCEO/.  There may be opportunities to 

apply existing technology-based products or design new products which could provide 

the accommodations in a more timely and efficient manner.   

 

Two other major mandates which states must meet include:  (a) approval of a state 

definition of AYP (adequate yearly progress) and the criterion level; and (b) reporting of 

student achievement by subgroups of students by school and district.  One of the 

questions yet to be resolved is whether state assessments can use a combination of state 

and local tests in each of the required grade levels.  The issue of comparable tests and 

results from year to year is an issue which will be addressed in non-regulatory guidance 

deliberations as part of the regulatory process.   

 

 

New Report Identifies Almost 4,600 High-Poverty, High-Minority 

Schools that are Among the Top Third of Schools by State in Terms of 

Student Achievement on State Assessments 
 

A new report by the bipartisan Education Trust has identified almost 4,600 high-poverty 

and high-minority elementary schools as high flying schools by being in the top third of 

the schools in their states based on student scores on recent state assessments.  The 
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analysis was designed to answer the question “how many high-poverty and high-minority 

schools nationwide have high student performance?”  The achievement criterion was 

whether students’ reading and/or math performance was in the top third among all 

schools in the state at the same elementary grade level, while the demographic criteria 

were whether they also met one or both of the following: 

 the percentage of low income students in schools was at least 50 percent 

and the school was ranked in the top third of schools at that grade level; 

and/or 

 

 the percentage of African-American and Latino students in schools was at 

least 50 percent and the school ranked in the top third of schools at their 

grade level. 

 

The analysis used a new large database created by American Institutes for Research for 

the Department of Education and is the first to combine school-level assessment scores 

along with demographic and other kinds of information on nearly all of the nation’s 

schools.  Schools in Iowa, New Mexico, and North Dakota were not included because 

school-level assessment scores from these states were not in the database.  In addition to 

the findings, which are highlighted below, the Education Trust has developed and used a 

new web tool, referred to as Dispelling the Myth Online, which allows users to generate 

their own list of high-performing schools according to demographic and achievement 

criteria that they select.  Using this new database, vendors can match schools using their 

products with those included in this analysis and determine how well students are 

achieving.  This information could be used to position the product as a “proven 

approach” and/or assist in identifying reference sites.   

 

Of the 4,600 high-achieving, high-poverty and high-minority schools identified, 49 

percent were Title I school-wide programs.  While there is an obvious auto-correlation 

between high-poverty and school-wide programs, the study also found that 47 percent of 

high minority enrollments were also Title I school-wide programs.  Of the 1,320 schools 

which were both high-poverty and high-minority, almost 60 percent were school-wide 

programs.  A much smaller percentage of the schools were designated as magnet schools 
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(two percent) or charter schools (two percent).  While slightly over 20 percent of the 

schools could be classified as “large city,” 17 percent could be classified as rural, outside 

metropolitan area.  With almost 50 percent of these schools being Title I school-wide 

programs, it is clear that for a variety of reasons school-wide programs continue to 

produce better results than so-called targeted assistance schools, and the likelihood that 

school-wide staff will use a vendor’s products or service more effectively and 

appropriately is also higher which portends for a good future reference site.   

 

While the Education Trust intends to examine in much more detail the 4,600 schools, 

they expect the results will be similar to a study of 360 high-achieving schools conducted 

in 1999.  These included high expectations for students and staff; rigorous curriculum 

aligned to state academic standards; teacher support and training; and parent involvement 

in academic matters.   

 

To obtain a copy of the report entitled “Dispelling the Myth Revisited” and to access the 

searchable database, go to www.edtrust.org. 

 

 

The Results of a Survey Conducted by the National Association of 

Manufacturers Finds That New Employees or Potential Employees 

Lack Employability Skills and Suggest that a Higher Priority be Placed 

on Improving Adult Literacy 
 

According to a survey recently conducted by the National Association of Manufacturers, 

80 percent of respondents face moderate or severe shortages of potential employees who 

have the skills to perform well on the job.  The shortages are greatest in entry-level 

machinists (both permanent and hourly workers), whose greatest deficiency was a lack of 

basic employability skills.  Such skills include being on time, good work habits, 

communication skills, and many of the competencies and some of the foundations that 

were included in the SCANS Commission report during the early 1990s.  In addition to 

http://www.edtrust.org/
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inadequate employability skills, other large deficiencies were noted in reading and 

writing (32 percent), math skills (25 percent), and communication skills, including 

English language skills (25 percent).  The report notes that skill shortages relate to a 

number of trends, including advances in computers, materials, and processes which 

demand higher skill levels.  Too many individuals focus solely on a four-year college 

education, while many of the technical skills require only two-year degrees. 

 

In addition to placing a higher priority on improving adult literacy, the NAM calls for 

improved immigration policies that meet the cultural language and technical skill needs 

of new immigrants and for education institutions to provide opportunities for students in 

the workplace.  For a copy of the report go to www.nam.org. 

 

 

Federal Judge Rules Against Settlement Proposed by Microsoft on the 

Basis that it would be Anticompetitive and Under-Funded 

 
On January 11, U. S. District Judge Frederick Motz rejected a settlement proposed by 

Microsoft in its class action antitrust lawsuits that would have donated computers, 

software, and Microsoft-controlled or direct services (allegedly worth over $1 billion), to 

approximately 12,500 high-poverty schools.  A subsequent press conference held by 

Microsoft strongly suggests, however, that Microsoft will develop an alternative 

settlement proposal prior to trials in California and other states in the next few months.  

As reported in the Washington Post, January 12, the legal team representing Microsoft, 

felt that one major message the Judge was sending to Microsoft was that more money 

would have to be contributed by Microsoft to the proposed Foundation responsible for 

providing refurbished computers and Microsoft software to schools at reduced prices.  

While many within the education community noted in their communications with Judge 

Motz that the amount was likely lower than the actual financial impact to consumers, 

most of the comments fell into two categories:  (a) those arguing that the terms of the 

settlement would not be helpful to schools and in many cases would be harmful; and (b) 

http://www.nam.org/
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those who argued that this is just another attempt by Microsoft to “lock” schools into 

their products allowing Microsoft to become a monopolist in the K-12 education 

marketplace.  Some of these comments included:   

 “In addition, the proposed settlement ignores current district school plans 

for technology integration by providing wholesale disbursement of 

Microsoft products, programs and services…Districts and schools could 

easily be lured by the “free” services into abandoning their current plans, 

which could give unfair future advantage to Microsoft.”  Helen Soulé, 

Director of Education Technology, Mississippi Department of Education.  

 

 “The requirement that schools eligible for Microsoft awards be limited to 

one-third of the cost of the equipment acquired allows Microsoft to 

leverage the expenditure of funds from external resources, including, but 

not limited to funds provided by Federal government and the states.  It is 

difficult to imagine any more outrageous result of this settlement.  

Microsoft should not be allowed to command the spending decisions of 

publicly-funded entities.” William Fiske, Coordinator for Instructional 

Technology, Rhode Island Department of Education. 

 

Most of the national associations which support the use of technology in education also 

opposed the proposed settlement on a number of other bases including: 

 the proposed Foundation would be controlled by Microsoft in that it would 

have the major role in selecting board members;   

 

 schools would receive Microsoft software to be used for instruction even 

though very little of Microsoft instruction software is purchased by 

schools because competitive products are more appropriate;   

 

 most oppose donations of used, refurbished computers because of high 

maintenance costs and potential lock-in to Microsoft software in the 

future. 

 

The one exception was the American Association of School Administrators (AASA), 

which did not object to the proposed settlement.  However, one of the associations under 

the AASA umbrella, the Association of Education Service Agencies (AESA), expressed 

serious concerns about the proposed settlement, questioning who would be responsible 
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for maintaining the education networks on refurbished equipment and who will pay the 

increased costs in maintaining such equipment.   

 

The Microsoft proposal to refurbish and provide donated hardware loaded with Microsoft 

software is not a new ploy by Microsoft to enter the K-12education market.  During the 

mid-90s, Microsoft was behind the formation of a loosely-coupled association involved 

in computer refurbishing and recycling.  It proposed to provide a soon-to-be obsolete 

version of Microsoft software to each of the refurbished computers which would then be 

given to schools by the recycling and refurbishing entities.   

 

Following the responses of SIIA and Apple Computer, the Judge’s ruling did take into 

account the anticompetitive nature of the proposal stating “To put it bluntly, in the words 

of opponents of the proposed settlement, the donation of free software can be viewed as 

constituting court-approved predatory pricing.” 

 

As Apple Computer stated, “Thus, with terrible irony, a settlement allegedly designed to 

remedy antitrust violations that have curtailed competition and increased prices, will 

actually perpetuate those practices and amplify their consequences.” 

 

The ruling stated, “Real though these problems are, they could perhaps be overcome by a 

settlement in which the foundation was more substantially funded.” 

 

Whether the Judge will continue to support the anti-competition effects of the settlement 

if Microsoft increases the amount of in-kind contributions and dollars is unclear. 
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New State Technology Directors Association Created with First Annual 

Conference Scheduled February 24-28 
 

The newly-formed State Education Technology Directors Association has now been 

officially created, separating itself from the Council of Chief State School Officers with 

whom it had been housed.  In addition to its affiliation with CCSSO over the last decade 

and a half, it has received financial and other support from groups such as the Milken 

Foundation, which sponsored the Milken Exchange that brought state technology 

coordinators together several times a year to discuss issues.  In addition, it has co-

sponsored conferences and events with ISTE, COSN, FETC, and the U.S. Department of 

Education.  The newly created association will continue to maintain relationships with all 

of the above organizations who are considered “founding partners.”  

 

Some Association officials have noted that one of the reasons for severing its official ties 

with CCSSO is the fact that a splinter group called the Education Legislative Council, 

which initially consisted of conservative state superintendents, has recently grown in 

number by accepting membership from individuals and officials other than state 

superintendents.  Technology directors from states whose chief officials were members of 

ELC, were undoubtedly pressured to separate themselves from CCSSO.  U.S. Under 

Secretary of Education Gene Hickok, formerly State Secretary of Education in 

Pennsylvania, was one of the founders and recent presidents of ELC.  Pennsylvania 

recently received an earmark for $20 million to turn around Pennsylvania school districts 

which have been “failing,” including Philadelphia.  (See Special Report January 7, 2002) 

 

Current financial support for the organization, which is a Section 501 (c)(3) not-for-profit 

company, is a special project funded by USED through which the Association will assist 

in developing common data elements for state reporting to USED regarding technology 

progress, technical assistance, and professional development efforts.   
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As reported in the Heller Report (January 2002), Helen Soulé, who has been a major 

organizer of the Association and is currently Mississippi’s Technology Director, has 

indicated that the association is open to the possibility of partnering on grants or 

cosponsoring conferences or projects, among other types of opportunities through which 

they might be able to work with other technology associations and vendors. 

 

One of the first events of the Association will be its first annual conference and meeting 

to be held on February 24-28.  During a two-day conference of the four-day meeting, 

state technology leaders and other attendees will be briefed on the details of the new 

ESEA core technology program.  In addition, policymakers in forums will address state 

and district planning requirements; CIPA requirements; “adequate yearly progress” 

definitions and criteria, along with reporting requirements on all students, by schools, and 

districts; updates in the E-Rate program and relationships between the core technology 

block grants; and other new ESEA legislation.  After the conference, which is expected to 

be attended by 350 registered state and other officials, an institute will be held for up to 

three state technology officials from each of the states.  Both the conference and institute 

has been planned around the COSN conference to begin on February 25.  Registration fee 

for the two-day association conference is $100 and separate registration is required for 

attendance at the COSN conference.   

 

The Association has hired Melinda George, formerly with SIIA, as a half-time Executive 

Director.  For more information about the Association, contact Dr. Helen Soulé, 610-359-

3954, and for information on the conference go to www.itrc.ucf.edu/megameeting. 

 

http://www.itrc.ucf.edu/megameeting

