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ABSTRACT

To Prosecute or Not to Prosecute, That Is the @uesthe Federal Trade Commission
and Antitrust Division’s Antitrust Enforcement Ditena under Judicial Uncertainty.
(August 2006)
Quan Li, B.A., Shanghai International Studies Ursity;
M.A., University of Hawaii at Monoa

Chair of Advisory Committee: Dr. Roy B. Flemming

This dissertation develops and empirically testseary of interaction between
the federal appellate courts and the bureaucrattyregard to bureaucratic prosecution.
Modeling the bureaucracy as a forward-looking askl-averse institution and assuming
that there is no uncertainty at the district coewvel, | posit that institutional uncertainty
created by appellate courts’ random assignmentdggs and cases affects the
likelihood of bureaucratic prosecution. Given ttreg decision from a specific panel of a
circuit court can be estimated by its median judgmslicy position and that the
bureaucracy does not know which panel will hearcte, there exists institutional
uncertainty at the appellate court level in terrhgleological differences among panels
represented by their median judges. | contenditicadasing ideological heterogeneity
within an appellate court measured byidsological varianceamong judges increases
institutional uncertainty with respect to the buweracy’s policy position, which in turn
discourages bureaucratic prosecution. My examinaifdhe Antitrust Division’s

prosecution record from 1950 to 1994 demonstrai@sideological variance within the



federal circuit courts has a significant impactloa likelihood of prosecution by the
agency. The Antitrust Division is less likely taopecute when facing a circuit court with
large ideological variance among judges. Studigadi€ial decision-making and

judicial control of the bureaucracy have not fidlyamined the implication of appellate
courts’ institutional practice of randomly assigpindges and cases. The development
of ideological variance among circuit judges, iisfbroject, as a measure of the
institutional uncertainty created by the randomgmsaent process suggests that the
courts’ unique institutional practice can now bkyfincorporated into future studies of

the interaction between the judiciary and the bucescy.
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CHAPTER |
INTRODUCTION
The development of an administrative state in tH&. Since the New Deal has
given rise to a debate regarding the balance betweetrolling the bureaucracy and
maintaining bureaucratic efficiency and efficacpeS8ifically, the question is about how
to effectively control the bureaucracy so thatoes not abuse its power and create
injustice for citizens while stifling the bureaucys ability to serve the citizenry.
Underlying the debate is the tension between ciizever-rising expectations of the
government and their distrust of the governmenghkxpectations of the government
demand the bureaucracy to provide more social@&sywhich requires more power for
the bureaucracy. The traditional distrust of theebucracy, on the contrary, demands
that it should be placed under constant oversighihat individuals’ fundamental
liberties are protected against bureaucratic irdrus
Given that numerous studies have examined the mecha through which the
bureaucracy can be controlled (Meier 1993), | ciosstudy judicial influence on the
bureaucracy because it is a relatively less deeel@pea compared to other control
mechanisms such as presidential and congressiveedight. Despite discussions in the
administrative law literature about the purpose aaitire of judicial review of the
bureaucracy, it is not clear how the judiciary’stitutional characters affect its
interaction with the bureaucracy. While judges serm the appellate courts and the

Supreme Court act as a group, we do not know heweiewing courts’ collective

This dissertation follows the style Afnerican Political Science Review.



nature influences bureaucratic behavior. More irtgodly, when it comes to the
relationship between federal appellate courts hadtreaucracy, we don’t know how
the courts’ institutional decision-making procassarms of randomly assigning judges
to panels affects bureaucratic decision-makinge&sfly prosecutorial decision-
making. In this project, | develop a theory of gidl influence on bureaucratic
prosecution that hinges on uncertainty createchbyappellate courts’ institutional
decision-making process. The dependent variabdeetbre, is the bureaucratic decision
whether or not to prosecute a case when facingrtamcty at the appellate court level.
The empirical test of the theory is based on the dallected from the antitrust
agencies’ prosecution record. | focus on antitpussecution because it allows me to
test the applicability of my theory to both depagttal agencies and independent
commissions while controlling for policy factors. the context of antitrust, the Antitrust
Division of the Department of Justice is a departakagency headed by an Assistant
Attorney General. The Federal Trade Commissiortherother hand, is an independent
commission run by five commissioners. Not only dties project have a normative
implication for controlling the discretionary powefrthe bureaucracy, it also contributes
to the existing literature with theoretical and emcpl improvement.
Discretionary Justice and Prosecution

From a normative standpoint, it is important tadgtthe choice between
prosecution and non-prosecution because this aspbateaucratic discretion is
generally ignored by scholars. The focus of theebucratic control literature has been

on how to rein in the bureaucracy so that it dagsdepart from positions agreed upon



by the executive and legislature at the time oislatjon (e.g., Calver, McCubbins, and
Weingast 1989, Gely and Spiller 1990, Spiller 19%aller and Tiller 1997, Tiller
1998).

But as Davis (1969) suggests, the most imports@ of bureaucratic
discretion ignactior the discretion not to initiate, not to investigianot to deal, or not
to prosecute. According to Davis, the bureaucraayare likely to produce injustice
when it chooses not to act because inaction i$ egeervised by external forces such as
the judiciary. Based on Davis’s insight on bureaticrinaction and its empirical
implication for judicial review, this project suggle that there can be an institutional
solution to stimulate bureaucratic prosecution,clitwill enable the judiciary to play a
stronger role in overseeing the bureaucracy. Gsugt an ultimate objective, the
institutional solution, at minimum, should not debeireaucratic prosecution. If the
bureaucracy functions in an environment that forcast to prosecute, the potential for
judicial review will be greatly reduced. Instedake tcourts will rely heavily on private
party litigation against the bureaucracy, whichlisays a formidable undertaking from
an individual’s perspective. As a result, judiagieview of bureaucratic prosecution will
be rare and unsystematic. As | argue in this digBen, the institutional decision-
making process of the appellate courts plays adomehtal role in finding an
institutional solution to improve judicial reviema strike a balance between

prosecution and non-prosecution.



A Theoretical Gap

In addition to the normative concern regarding iovang judicial review of the
discretionary power of the bureaucracy, this propeakes a theoretical contribution by
bridging the gap between the judicial politicsrigeire and the bureaucratic control
literature. Davis’s solution to reducing the digeary power of the bureaucracy
dismisses the judiciary as an effective check aednucratic inaction and argues for
imposing more administrative rules. One reason[iaats has not been challenged on
this question is due to the research traditiomudhgial behavior.

The behavioral tradition in judicial politics hasdn concerned primarily with
judicial ideology at the individual level, whichflects the pioneer works of Pritchett
(1948), Schubert (1965), and Rohde and Spaeth J1Bégertheless, as Schubert
(1974) pointed out, judicial ideology at the indiual level serves only as a stepping
stone for examining the full complexity of judicidécision-making. Institutional
variables, cultural variables, biological variahlasd social variables can all contribute
to our understanding of judicial politics. Therefpdrawing on the extensive research on
the effects of collective decision-making on judidiehavior (Howard 1968, Malzman,
Spriggs, and Wahlbeck 2000, Murphy 1966, Ulmer })9IFé¢hoose to focus on the
appellate courttollectivedecision-making process in this project; an ingbhal
factor that not only affects judicial decision-maggibut also influences the bureaucracy.

As suggested by small group theory (e.g., HowagB18urphy 1966), judges
behave differently in a collective setting thanytld® when acting alone. Yet an

examination of the literature demonstrates thatm® has linked the study of group



context within the courts to its effects on buregatic decision making. Instead, the
major focus of small group theory in judicial palg has been on the fluidity of judges’
voting patterns (Howard 1968 versus Brenner 19882}, minimum winning coalition
formation (Rohde 1972), and the opinion writing dgmcs (Maltzman, Spriggs, and
Wahlbeck 2000). We have yet to see studies thahmeahow the courts’ collective
decision-making process affects its interactiorhlite bureaucracy. Moreover, because
small group studies have focused primarily on thpr&me Court, scholars to a large
extent have ignored the effect of appellate coumtsitutional decision-making process
on their group decision-making dynamics and thaplication for bureaucratic
decision-making. A major difference of decision-nmakprocess between the Supreme
Court and appellate courts is that the appellatetssandomly assign their judges to
panels of three to review appeals. While small grstwdies based on the Supreme Court
can provide us with insights on the group decismaking dynamics of appellate court
panel, we do not know how the random assignmertgssoof selecting these panels
influence the bureaucracy.

Moreover, scholars who study the courts’ functiorontrolling the bureaucracy
tend to treat the judiciary as a unitary institntwhose preferences can be represented
by its median member (e.g., Tiller and Spiller 199piller and Tiller 1997). Such a
practice is also common in the study of the retetiop between the judiciary and
Congress and the president (e.g., Epstein and Khg$8).

But as Rogers (2001) points out, focusing on thdiamejudge’s ideology relies

on a common set of assumptions. The median judd@ice becomes the court’s choice



when judges’ preferences are single peaked anplaliey domain is unidimensional.
For the Supreme Court, the median voter theorenkswoell due to the relative ease of
locating the median justice as a result of itslstabembership. When it comes to the
appellate courts, however, the median voter theqn&wvides bureaucracies with limited
help in predicting a panel’s possible decision bheeahey cannot anticipate the
composition of the panel and thus its ideologitiginement since appellate courts
randomly assign judges to panels. In other wortigahts when filing an appeal do not
know which panel they will face and therefore thedmn voter theorem has very little
utility for them. Consequently, if we focus exchusly on a panel’s median judge’s
policy preferences in our study of the interacti@tween the appellate courts and the
bureaucracy, we essentially ignore the uncertaatyounding the possible range of
median judges in panels due to the courts’ randssigament process. Median judges’
policy preferences may provide us point estimatgsaels, but it is theangeof
possible point estimates that create problemgtfgahts and bureaucracies.
Therefore, we see that the small group study ircjaldpolitics has a very narrow
focus and does not take into consideration thelpeourts’ institutional practice of
random assignment of judges and cases and thdicatpns for bureaucratic decision-
making. In addition, scholars who study the intecacbetween the appellate courts and
the bureaucracy ignore also the courts’ randongassent process and rely heavily on
the median voter theorem. By studying the effecaofiom assignment of judges on
bureaucratic prosecution, this project contribtibelsoth the bureaucratic control

literature and the judicial politics literature Whaddressing and incorporating a



common feature of decision theory: uncertaintythis dissertation, I try to incorporate
the group context into the study of the interachetween the judiciary and antitrust
agencies and examine the effect of judicial ideislalgzariance on antitrust prosecution.
As | will demonstrate in the following chapterspgp context within the federal
appellate courts manifested through ideologicalvee among judges significantly
affects the likelihood that the antitrust agenewsprosecute their investigations. The
larger the variances among judges, the less likellyagencies prosecute.
Prosecution as a Last Resort

Besides the normative and theoretical implicatiding,empirical implication of
this project centers on understanding why the huardic agencies with prosecutorial
powers treats prosecution as a last resort. Askea out earlier, Davis’s discussion of
bureaucratic inaction, the bureaucracy’s choicgro$ecution versus non-prosecution,
has a profound implication for judicial review basa the bureaucracy can significantly
reduce the scope of judicial review by not prosegutases. While current studies of
bureaucratic prosecution focus on its cost, thigget proposes that the legal and
institutional uncertainties generated by the ajpeltourts’ collective decision-making
process play an important role in determining tkelihood of bureaucratic prosecution
and explain why the bureaucracy treats prosecuatsoa last resort.

According to Hawkins (2002), prosecution, comparedther informal
enforcement procedures such as settlements, fuiscii® the foremost enforcement tool:
[1]t is the ultimate formal expression of the lawthat makes all other law
enforcement possible by granting credibility to mprivate and informal

practices and thereby, in the great majority oksaforeclosing the possibility of
costly prosecution and trial (Hawkins 2002, 13).



In other words, prosecution serves several purpsisadtaneously. It indicates
bureaucratic activity in pursuit of legislative namte. It serves an expressive objective
by revealing affirmatively the social and politicalues embedded in agencies’ enabling
legislation. Finally, it functions as a back-up nacism that gives credibility to

informal enforcement tools.

Despite these benefits, Hawkins’s study suggstsprosecution is always
considered as a last resort. It is usually undertalnder one of two circumstances.
Either agencies decide to prosecute because moaltee enforcement mechanism is
available or they have exhausted all other enfoesertools. For Hawkins, multiple
reasons contribute to such a choice.

First of all, prosecution is in and of itself maepensive than informal
enforcement tools in terms of time, money, and humegources. Second, it draws the
attention of a larger audience to bureaucratioastiwhich, as Baumgartner and Jones
(1993) argue, may destabilize an agency'’s poligcalironment. A larger public
audience not only brings more attention to agemhakior but also puts more pressure
on agencies to succeed. Third, a “good case” iptiic policy sense is not necessarily
congruent with a “good case” in the legal sensérdnsforming a case into a legal
matter, agencies usually face questions such asrwlea need to be chosen, the
sufficiency and reliability of evidence, the persiwaness of witnesses, and the legal
strength of the defense. Substantive policy corsceray be lost during such

transformation because



...the goal of adversarial legal action is to win tlase at hand. Inspectors are
encouraged to gather evidence for legal purpoadsrthan to find facts for
regulatory purposes, leading to a systematic texydfm certain events or acts to
be repeatedly subject to enforcement, to the negfemthers. If a case seems to
be one worth prosecuting, the inspector’s decisiaking is shaped by an
assessment of the prospects of conviction ratlaer Iy some broader strategic
policy interests to be advanced, preserved, oepted. Winning the present case

takes priority (Hawkins 2002, 409).

Finally, in prosecution the bureaucracy loses @admf the outcome to the courts. This
adds more uncertainty to agencies’ output compiarélgde use of other informal
enforcement tools.

Therefore, Hawkins contends that, despite the denable payoffs from
successful prosecution, in general the bureau@acils prosecution because of the
difficulties involved. Nevertheless, avoiding proggon does not mean abandoning
prosecution entirely. Given that the bureaucra@sdwosecute, the empirical question
then becomes under what conditions will it do se.lArgue in this dissertation,
uncertainty imposed by the appellate courts plagstiaal role in the bureaucracy’s
decision to prosecute. Such uncertainty, | furdrgue, originates in the courts’
institutional decision-making process.

Antitrust Prosecution

When it comes to antitrust prosecution specificatlawkins’s general
conclusion about prosecution being a last restsrthiie practices of antitrust agencies.
According to Calkins (1998), the antitrust ageneielieve three purposes through
prosecution: to correct wrongly decided judiciatidens; to influence the development

of the antitrust law; and to increase certainty pretlictability (5). Nevertheless,

Weaver’s (1977) study of the Antitrust Division s¥®that “of the cases investigated
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‘seriously,” prosecution is recommended in fewemtihalf; most of the rejections occur
because the case cannot possibly be won” (Weavét, Bd).

Given Hawkins’s general conclusion about bureaiuceggencies’ tendency to
avoid prosecution in spite of its benefits and Wae&vfinding that the Antitrust Division
prosecutes less than half of its investigation gihestion becomes what makes antitrust
agencies prosecute. As | argue in this dissertatiocertainty imposed by the federal
appellate courts as a result of the courts’ calleallecision-making process plays a
crucial role in antitrust agencies’ selection ofrinable” cases to prosecute.

By empirically testing the theory developed in ttlissertation in the policy
domain of antitrust, | also contribute to the ergtstudy of antitrust agencies with a
different perspective. While the focus of this pujis on the choice of prosecution
versus non-prosecution, the existing literaturefbessed on policy changes in the
antitrust agencies. For example, both Eisner anéM&990) and Wood and Anderson
(1993) studied the Antitrust Division and focusedtibe agency’s choice of different
types of antitrust cases. To measure policy chantgrms of priorities of cases, Eisner
and Meier examined the percentage of cases pr@skeath year in price-fixing,
monopolization, and merger. They did not study, éasy, cases that were not
prosecuted by the Division. Similarly, Wood and &rebn compared the percentages of
criminal and civil prosecution but did not examiren-prosecuted casés.

By focusing on the choice between prosecution amdprosecution, this project

offers a broader picture of the antitrust agenaiegision making process. Although

! They do have a model for examining the effectalitigal principals on the total number of prosécnt
but the empirical evidence does not provide stsumgport to their theoretical argument.
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examining prosecuted cases and comparing themsacaoshelp reveal the agencies’
policy priorities, ignoring the decision not to pezute prevents us from understanding
the question of which cases to prosecute. Regardles case’s legal nature, be it a
merger case or a price-fixing case, the primarystioe faced by the agencies is always
whether the case is good for prosecution. As laiguhis project, the group dynamics
within the appellate courts play a significant risleaffecting prosecution versus non-
prosecution.
Organization of Dissertation

In addition to this chapter, there are five otheamters in this project. Chapter Il
reviews the antitrust agencies’ organizationaldtme and enforcement procedure.
Chapter Il presents the legal framework within @rhthe antitrust agencies carry out
enforcement against antitrust violations and ineladyeneral discussion of legal
uncertainty. | specifically focus on two legal slands: the rule of reason and per se
illegality. | demonstrate in this chapter that Sigoreme Court, over the history of
antitrust law development, vacillates between e legal standards.
Chapter IV is the theory chapter, in which | revithe@ sources of institutional
uncertainty faced by the bureaucracy in prosecwimhargue that variance in judicial
choices with respect to the bureaucracy’s posisanresult of the courts’ group
decision-making context. | propose in this chaghat ideological variance within an
appellate court can function as a good indicatdhefcourt’s internal group decision-
making dynamics, which in turn affect the likeliltbthat antitrust agencies would

prosecute. Chapter V is the empirical chapterphesents support to my theory based
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on the Antitrust Division prosecution data from 096 1994. The test of the Federal
Trade Commission is inconclusive. | propose thaitcstiral differences between the two
agencies may contribute to the different resultsafer VI is the concluding chapter in
which | summarize the entire project and its cdmition to the existing literature. Future

research agenda developed from this project aceisied in this chapter as well.



13

CHAPTER I
THE ENFORCEMENT PROCEDURE OF THE ANTITRUST DIVISION
AND FEDERAL TRADE COMMISSION

In this chapter, | give an overview of the enfenemt procedure followed by the
Antitrust Division and the Federal Trade CommisgiBnC), respectively. The purpose
of this chapter is to provide a basic understandirtpe agencies with respect to their
prosecution decisions.

Antitrust Division and Its Enforcement Procedure?

The Antitrust Division is an executive agency l@chtithin the Department of
Justice and is headed by an Assistant Attorney @e(@AG), who is nominated by the
President and confirmed by the Senate. Under tisestamit Attorney General, as shown
in Figure 2.13 five Deputy Assistant Attorneys General (DAAG) snpse 11 of the 13
sections of the agenéyin addition to these 11 sections, the appellaté@ehandles the
Division’s appeals, both civil and criminal, angboets directly to the AAG. The legal
policy section is responsible for policy analysisl dong-term planning.

The sections that are particularly relevant te firoject are the ones that handle
prosecution. The criminal enforcement branch ofdhasion, supervised by a DAAG,
has seven field offices and one national officee €ivil enforcement branch of the

Division has three sections: Litigation I, I, aHbsections. Between the DAAGs and

2| rely on the two agencies’ manuals of enforcenienthe discussion of their enforcement proceduire
this chapter.

% This is adapted from the Antitrust Division’s wébs http://www.usdoj.gov/atr/org.htm.

* These sections are competition policy sectionpenc litigation section, economic regulatory sewi
foreign commerce section, legal policy sectiomgdition I, Il, and Ill sections, national criminal
enforcement section, networks and technology eafoent section, telecommunications and media
enforcement section, and transportation, energy agniculture section.
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Figure 2.1 The Organization Chart of the Antitrust Division
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the enforcement sections, the Office of Operatmwdinates the Division’s
investigations and prosecution, both civil and anizh
As shown in Figure 2.2, the Antitrust Division’sfercement process starts with
preliminary investigations after the Division beczsraware of possible violationd.he
Division will authorize a preliminary inquiry if bbf the following four conditions are
met:
a. there are sufficient indications of evidence ofatitrust violation;
b. the amount of commerce affected is substantial;
c. the investigation will not needless duplicate derfere with other efforts of
the Division, the Federal Trade Commission, a UWh&éates Attorney, or a
state Attorney General,
d. and resources are available to devote to the igatstn.
A preliminary inquiry request only needs approvahi appropriate directors of field
offices and litigation sections. Investigation emsonce it gets clearance from the FTC
so that action by the Division does not duplicatentrude the FTC. At this point a
preliminary inquiry is not formally “civil” or “crminal,” although a preliminary
judgment has been made that the inquiry will bedoated as a civil or criminal matter
when the request for preliminary inquiry is subedttMergers, cases of collusion, and

monopolization are usually pursued with civil intigation. Per se violations such as

price fixing and bid rigging are pursued with cniral investigation.

® There are, in general, eight different ways theigldn becomes aware of possible violations. Qitize
and businesses can file complaints to report unlbednduct; the Division’s review of premergerij
can detect violations; the media’s reports of bessnpractices can reveal violations; informantssiders
can provide information about violations; other gmument departments or agencies can notify the
Division about possible violations; US attorneys atate attorneys general may also inform the imis
systematic industry-wide analysis conducted byDhasion itself may reveal unlawful conduct; fingll
violations may come to the Division’s attentionatigh monitoring private antitrust prosecution.



Figure 2.2 The Antitrust Division’s Decision Flow
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For a civil matter, the most important factor affieg the approval of a request
for preliminary inquiry is the matter’s doctrinagsificance. The Director of
Enforcement is more likely to approve a requesitefpotential significance of the
matter is great. Other factors that influence time@or’s decision include legal theory,
relevant economic learning, the strength of likedyenses, and policy implications.

For a violation that appears more suitable forimical proceeding, approval
depends on three questions. The Division needsdiald whether there is probable
cause for a criminal investigation. The matter alseds to be significant. Factors that
determine a case’s “significance” include: “volunfecommerce affected; geographic
area impacted; the potential for expansion of tlvestigation or prosecution from a
particular geographic area and industry to an itigason or prosecution in other areas
or industries; the deterrent impact and visibitifythe investigation and/or prosecution;
the degree of culpability of conspirators; and weethe scheme involved a fraud on the
federal government.” Among all of the factors, wiegtthe scheme inflicts any damages
on the federal government can potentially prevedrapther factors and be the
determining factor. For less significant cases,Dhasion also makes an assessment
about the resources needed for investigation amskpution. The resource question is
only relevant when insignificant cases are involvEtke Division is committed to
prosecuting all significant cases.

After reviewing the results of a preliminary inguithe Division will make a
formal decision whether to carry out a formal cwsilcriminal investigation. The

Division carries out a formal civil investigatioftex the Assistant Attorney General
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(AAG) for the Antitrust approves the issuance @idil Investigative Demand (CID).
The function of CIDs is to compel production ofarhation and documents relevant to
the civil investigation. After concluding the intggtion, the Office of Operations is
responsible for recommending to the AAG to eitHese the civil investigation, settle
the investigation with a consent decree, or prageit@as a civil case in a federal district
court.

In order to enter a civil consent judgment, thei§on needs to comply with the
Antitrust Procedures and Penalties Act of 1974 (AR®hich requires public scrutiny
and comment of the consent judgment. The propcsttlérment must be published in the
Federal Register at least 60 days prior to itscéffe date, and the final version of the
consent decree needs to be filed with a distriattcd@ he court will only sign and enter
the settlement after all the requirements of th® APave been met. As a general rule,
however, the Division does not initiate settlemgistussions. When defense counsel
makes an attempt to negotiate a settlement, taéflia the Division then prepare a draft
of a settlement under the condition that it ishe government’s interest to settle.

If the AAG decides to prosecute the case, it lilsomplaint. After the complaint
is filed with the Clerk of the Court, if neededetbivision can seek for preliminary
relief in the forms of either a temporary restragiorder (TRO) or a preliminary
injunction (P1). In many instances, either the Bion or defendants may move for
summary judgment to expedite the trial procedure.

Criminal prosecutions start with a request to tlflecc® of Operations that a grand

jury be convened. When preparing this request, atedfrneys take into serious
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consideration the likelihood that the Division wlloceed with a criminal prosecution
given that a grand jury investigation developsisight evidence. Information for the
grand jury request comes from a preliminary inqairna CID investigation. In general,
however, information contained in a complaint fileda private party is sufficient to
request a grand jury investigation without evemediminary inquiry. After a grand jury
investigation, the Division attorneys usually viiiform potential defendants that they
are a target of that investigation while waiting tloe final decision by the AAG whether
or not the defendants will be prosecuted. Sincaatimn can be taken during the period
of grand jury deliberation, the Division, in genledoes not inform defendants of its
decision to prosecute.

Criminal prosecution starts when the AAG approvesrecommendation of
pursuing a grand jury indictment. The staff wilhsmarize the evidence in an indictment
and presents it to a grand jury. After the gramg feturns an indictment, a summons
will be issued to defendants who will then appearairaignment. Once a defendant is
convicted at trial, the Division will then make semcing recommendations to the
district court complying with the United States &&cing Guidelines.

Defendants can enter a plea of guilty or nolo cmiéee either before or after a
grand jury indictment. As a general rule, defenddogar the responsibility for initiating
negotiations over the plea. They can do so immelgiatiter being informed by the
Division as a target of criminal investigation dtea being indicted by a grand jury. If
defendants in pre-indictment plea bargaining donagfotiate in good faith and employ

tactics to delay prosecution, the Division wouldgeed with an indictment. It should be
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noted that the Division, as a general rule, wilboge pleas of nolo contendere at the
arraignment except for some extraordinary circuntsta® Once the AAG approves a
plea agreement, it is submitted along with the §on’s sentencing recommendations to
a district court that decides whether or not teeatd.

In both civil and criminal prosecution, the Diviaie Appellate Section is
informed of prosecution after a final judgment baen returned in the district court. In
practice, the trial staff contacts the Appellateti®m before any final judgment if an
appeal is highly likely. If the Division decidesdppeal, the Appellate Section prepares
a final version of a memorandum and transmits th&Solicitor General’s Office. In
general, an Assistant to the Solicitor Generalaeputy Solicitor General review the
memorandum and make a recommendation to the Sol@#neral, who makes a final
decision as to whether or not the case will be alggeto a circuit court.

Federal Trade Commission and Its Enforcement Procadte

The Federal Trade Commission (FTC) is an indepaneagulatory agency that
reports directly to Congress. It is headed by a-firember Commission with staggered
7-year tenures. No more then three commissionersa@ae from the same party. The
president chooses a member to act as Chairmarorghaeization of the Commission, as
shown below in Figure 2.3is composed mostly by three bureaus: the Bureau of
Consumer protection, which protects consumers agaimfair, deceptive, or fraudulent

practices by enforcing consumer protection laws;Bhreau of Competition, which

® Most defendants prefer to enter a plea agreemagrerindictment period because they only need to
plead guilty to an information rather than to agdiétment. Even though there is no legal difference
between an indictment and an information, for ndegendants, an indictment sounds more serious than
an information.

" This is adapted from the annual report of the Fadrade Commission.
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handles antitrust issues; and the Bureau of Ecargymihich conducts policy analysis

and evaluates the Commission’s economic impact.

Figure 2.3 The Organization Chart of the Federal Tade Commission

Commissioner | | Commissioner |__[ Chairman |_| Commissioner |_| Commissioner
Mission Support Bureau of Consume Bureau of Bureau of
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L Regions J

The mission support offices include the officeCaingressional Relations, the
office of the Executive Direction, the Office oktliiceneral Counsel, the office of Public
Affairs, the office of Administrative Law Judgescathe office of the Secretary. The
Commission also has seven regional offices; théhg¢ast, Southeast, East-central,
Midwest, North-West, Southwest, and West. Thesmned offices have the authority to
conduct investigations and litigation. What is mautar relevant to this project is the

Bureau of Competition, which is the Commission’stamst branch.



Figure 2.4 The Federal Trade Commission’s DecisioRlow
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As a general matter, the FTC’s antitrust enforagpeocedure is different from
the Antitrust Division’s because it only carried aivil actions and it has its own
administrative adjudication procedure, althoughislens made by the Commission are
still subject to judicial review. Its investigati@age, as shown in Figure 2.4, however,
is very similar to that of the Antitrust Divisiomhe Commission initiates an
investigation on the basis of complaints filed bg public or studies done by its stiff.

In general, the Commission divides an investigatida an initial phase and a full phase.

The purpose of the initial phase is to gathericigtiit evidence to determine
whether there are grounds for a full investigatibthe initial investigation reveals no
violations, the Commission closes the investigatirhowever, the initial investigation
indicates possible violations, the Commission,raféeeful review, decides whether or
not to authorize a full investigatiorLike the Antitrust Division, the Commission can
employ compulsory processes such as investigatgatgoenas and CIDs to compel
production of information from defendants. At theleof a full investigation, the
Commission decides either to close the investigatiopursue appropriate corrective
actions.

The two major corrective actions include eitharegting a consent agreement or
issuing an administrative complaint and prosecutirggcase within the Commission’s

adjudication systertf’ As a general matter, the Commission seeks settiewigen

8 The Commission may also carry out investigatioms @ congressional mandate or referral by another
government agency such as the Antitrust Division.

? Since full investigation requires serious commitingf resources, the Commission may not authorize
one even if initial investigation indicates thablaitions of law may have occurred.

19 Other forms of corrective actions include issuamginjunction, proposing a trade regulation rule or
guide, enforcing a Trade Regulation Rule, or purga civil penalty action.
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feasible and prosecutes only if necessary. Asudtresiring both phases of an
investigation, the respondent under investigatsoafiorded an opportunity or invited to
submit a proposal for settling the matter in therf@f a consent order. The Commission
may accept or refuse the proposed consent agreelnidra Commission decides to
accept the agreement, the proposed consent beecoRas$ I| Consent and is placed on
the record for 60 days of public comment beforeRE decides that the settlement is
final.

If the Commission decides not to accept a consgirgement, it votes whether or
not to issue a Part Il complaint, which commenramesdjudicative/prosecution
proceedind? This is a trial-like proceeding before an Admirasive Law Judge (ALJ).
Formal hearing dates are set and testimony aneestdare presented during the
hearing. An initial decision made by an ALJ incladimdings of fact, conclusions of law,
and a recommended order. If neither side appdedsjecision becomes the FTC’s final
order. If an appeal is filed by defendants or tlen@ission decides to review the ALJ’s
decision, briefs from the FTC attorney and the oesient are presented to the
Commission during an oral argument. The Commissiaations are similar to the
ALJ’s as if it is making an initial decision. It malso request additional information
during the process. The Commission can either aitezverse the ALJ’s initial decision.
The final decision reached by the Commission caappealed to a federal appellate

court by the respondeftt.

X A Part Il complaint is issued when the Commissienides to accept a consent agreement.

121t should be noted that a Part |1l consent agreegmeuld be reached after the commencement of
adjudication. The FTC, however, needs to submibtian to ALJ to withdraw the matter from
adjudication before it reaches a consent agreewigimthe respondent.
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CHAPTER 1l
ANTITRUST LAWS AND LEGAL UNCERTAINTY

In this chapter, | describe legal uncertainty éhbg the antitrust agencies in their
prosecutorial decision-making. The focus of thewuksion is on the legal framework
within which the Antitrust Division and the FTC gecute antitrust violations. | also
review the contradicting rulings made by the Sugré€ourt in the development of
antitrust doctrines in horizontal merger casesnasxample to illustrate the uncertain
legal environment faced by the two agencies. Intexfdto the discussion of legal
uncertainty specifically in the policy domain oftiinust, the final section of this chapter
examines also legal uncertainty in general reggrtirms of judicial review and
doctrinal indeterminacy.

The Antitrust Legal Framework

There are three major antitrust laws: the SherAwrof 1890, the Federal Trade
Commission Act of 1914, and the Clayton Act of 19%hile both the Antitrust
Division and FTC share jurisdiction under the CteyAct, the Antitrust Division is
mostly responsible for enforcing the Sherman Adt e FTC is charged with enforcing
the FTC Act, respectively (Handler, Pitofsky, Galdsid, and Wood 1990).

Section 1 and 2 of the Sherman Act are its mastalr parts, which can be
enforced by the Antitrust Division in both civil dcriminal proceedings. Section 1
deals with conspiracy that restrains trade andi@e&ttargets monopolistic behavior.
Unlike the Sherman Act which is very broad and waghbout specific anticompetitive

behavior, the Clayton Act has several sectionsrtiadte specific business practices



26

illegal. Section 2 of the Clayton Act prohibits gidiscriminatior’® Section 3 deals

with tying and exclusive dealing contracts; Secfiogpverns mergers that may result in
monopoly; and finally, Section 8 prohibits intetkong directorates. All of the above
practices become illegal when they have the etiestibstantially curtailing competition
or creating a monopoly (Hylton 2003).

While Congress'’s efforts in enacting the Claytort Aay be taken as a move to
clarify legal standards in the antitrust domain eagtrict the delegation of congressional
power, the FTC Act enacted the same year sendpf@site signal. It not only
established the Federal Trade Commission as apendent agency but empowered the
Commission with broad jurisdiction. Section 5 of fiTC Act allows the Commission to
declare any “unfair methods of competition” unlalvfsince its enactment, a broad
interpretation of Section 5 by the courts has afldwhe FTC to move against
competition violations that contradict the prineiglin the Sherman A&t As a result,
substantial overlap exists between the two agen@spective jurisdiction. (Handler,
Pitofsky, Goldschmid, and Wood 1990).

Two related reasons contributed to Congress'sisggy contradictory choice

of two laws with different delegation of congresmbpower. The first reason is legal.

13 This Section was later amended by the Robinsom&@atict of 1936.

¥ ETCv. Brown Shoe Cp384 U.S. 316 (1966)

15 Because of the jurisdictional overlap, the tworages now coordinate their enforcement through a
liaison system in order to improve the overall@éncy of the two. Other than price discriminattases
which are completely left to the FTC to handle epthntitrust cases can only be investigated aétargo
cleared between the two agencies. Over time, howthetwo agencies have developed their respective
expertise areas. For example, the Antitrust Divisisually investigates “hard-core” price fixing eas

and it usually handles cases originated in the platteessing industry and basic metals industry. AH€,

on the other hand, deals with pharmaceutical aad thstribution industries (Handler, Pitofsky,
Goldschmid, and Wood 1990).
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When the Sherman Act was enacted, there had notdbsgong common law tradition
for the antitrust law.

There was a doctrine governing trade restraintsit tiegan as and remains part

of contract law. There was a criminal conspiracgtdoe, but it had not been

applied to mere business agreements that did tiaredim to violate a criminal
law or did not require such a violation for exeoutilt is hard to escape the
conclusion that the Sherman Act attempted to takarea of private law, and to
expand public enforcement into that realm. To doespiired a new form of

conspiracy (Hylton 2003, 37).

Without a strong common law tradition, the coudsemtially were forced to develop
legal doctrines for antitrust violations througialttand error, triggering political pressure
for Congress to modify both the antitrust law ahé enforcement agency, which is the
second reason why the FTC Act was passed the saanay the Clayton Act.

Political pressure peaked when the Supreme Counduwarted a “rule of reason”
approach to antitrust violations 8tandard Oil Co. v. United States1911 that
sanctioned only unreasonable restraints of trade.réaction from all sides was
negative. Pro-regulation interest groups felt thatdecision not only gave the judiciary
undue power over the nation’s economic developroehtlso reduced the effectiveness
of the Sherman Act. Pro-business interest groupshe other hand, worried that a “rule
of reason” doctrine neither provided clear guidaas¢o the boundaries of the antitrust
law nor placed a proper constraint on the governim@ower to investigate and
prosecute business practices (Hylton 2003; HanBi&rfsky, Goldschmid, and Wood
1990).

In responding to political pressure, Congresseqzhsise Clayton Act by

specifically identifying what business practicegevanlawful. Nevertheless, facing the
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danger that the Clayton Act’s identification of lted number of unlawful practices may
become overly restrictive and prevent inclusioemiergent unlawful acts, Congress
passed the FTC Act and included very broad andevdglegation of power in order for
the FTC to effectively monitor the running of theoeomy (Handler, Pitofsky,
Goldschmid, and Wood 1990).

The business interests behind the passage ofttvedaws failed to achieve
their original purpose of establishing definitivarsdards for competition (Henderson
1924). Because of the very vague and broad womfitige Section 5 of the FTC Act,
the business interests’ hope that the FTC wouldnbpowered to clarify the rather
vague Sherman Act standards as developed by thts @ssentially failed®
Furthermore, in mandating that the business pesgnumerated in the Clayton Act
will only be declared unlawful if the effect of wdfi is to “substantially lessen
competition or tend to create a monopoly in ang Ih commerce,” Congress did not
provide definitive answers to the standards fortvdoastitutes reduction of market
competition. For Henderson, therefore, the Claygohwas as vague as the Sherman
Act and the rule of reason adopted by the Supreawet@ Standard Oil He concluded
that

Both statutes [The Clayton Act and the FTC Act] eveather a victory for those
who doubted the efficacy of legislative codificatj@nd placed their reliance

®*Two very different expectations of the FTC weresere at the time of its establishment. The business
interests wanted an agency that was not only talexfbig capital but also capable of giving meafir
advisory opinions to businesses as to the legalitis contemplated practices. Such an expectatas
essentially congruent with President Theodore Regte view of big business, who was opposed to
indiscriminately sanctions against big businessfardred a regulation on the basis of public irder&n
opposing view shared by Senators such as Newlar@i€ammins and President Wilson suggested that
the purpose of establishing the FTC was to havem ®ifficient antitrust agency. “The only objectswa
eliminate the delays and uncertainties incidefptddicial enforcement” (Henderson 1924, 22).
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instead upon the development of rules and precsdgrntihe gradual process of

interpretation and decision of controversies by iaistrative and judicial

tribunals (Henderson 1924, 48).

Due to the vague wording of the Clayton Act and FAGE, the creator of the
FTC did not take away judicial influence on the elepment of antitrust doctrines.
Although the FTC has the power of administratiie making to independently develop
antitrust rules and precedents, the requiremenitthdecisions be reviewed by the
courts made the interaction between the courtsaatittust agencies even more
complicated. The focus of the contention betweencthurts and the antitrust agencies,
as pointed out by Hylton (2003), lies with the aggtion of the rule of reason and per se
rule to different antitrust cases. The competirggifational interests of the agencies and
the judiciary determine that the contention overdbpplication of legal standards will
continue into the future.

Rule of Reason or Per Se lllegality?

Although the rule of reason and per se illegadity two different legal standards,
the line that separates the two has not always tlean While antitrust agencies prefer
per se illegality to reduce uncertainty, the jualigistruggles to justify its decisions as
economically reasonable, which makes the courfavar of the rule of reason. This
structural conflict of interest, according to Hyit(2003), leads to even more uncertainty
in the long run because the courts are forced ¢dlage between the rule of reason and
per se illegality.

As a general matter, the key difference betweemuleeof reason and per se

illegality as legal standards hinges on the bufguroof required for the plaintiff and
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whether the defendant is allowed to give a defamserms of the legitimacy of certain
practices. Specifically, when the rule of reasoagplied, a business practice is unlawful
only when it unreasonably hinders competition. plaentiff has the burden of proof to
demonstrate to the court that first, the defendantefendants have market power; and
second, defendants intend to incur anticompetéfiects in the market. Finally, the
plaintiff needs to demonstrate that the effechefthallenged practices is indeed
anticompetitive. Only after the plaintiff has meeétburden of proof is it then necessary
for the defendant to demonstrate that the chall@ipgactice serves some legitimate
objective. If the court accepts the defendant'sclabout the legitimacy of its behavior,
it then decides whether the restraint is “reasgnabtessary” to serve the legitimate
purpose. The plaintiff again bears the burden ofymading the court that the defendant’s
behavior is “unreasonable on balance.” The codesision as to when and how the
burden of proof shifts from the plaintiff to thefdedants “depends on our general
knowledge about the class of restraint being chgdd, its size and significance in
relation to the market in which competition is gbely threatened, and the relative
difficulty each party would have in carrying itsrden” (Areeda and Hovenkamp 2003,
583-722).

Many plaintiffs that proceed under the rule ofs@afail to prevail in court
because they cannot demonstrate the defendantkety@mower, which in general is
inferred from the defendant’s share of a relevaatkat. Often times, the plaintiff either
fails to define a relevant market or does not shtimat the defendant possesses a

substantial share of the defined market. (AreedbaHovenkamp 2003, 722).
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Compared to the rule of reason, the per se iliggaille presents a much lower
hurdle for the plaintiff to cross because, whes dpplied, the challenged business
practice is automatically illegal whenever it i®sim to have occurred. The rationale
behind declaring a practice illegal per se is thatpractice itself is deemed as having no
redeeming virtue whatsoever other than reducingpetition (Areeda and Hovenkamp
2003, 612).

From the antitrust agencies’ point of view, peiliegality is preferred to the rule
of reason not only because of the low cost of apglthe per se rule to antitrust
violations but also because of the per se ruldexebf leveling the battle field between
the antitrust agencies and private defendant. Altegrto Hylton (2003), antitrust
agencies in prosecuting violations often lack @wlcomplete information about the
challenged agreement or unilateral behavior. “Raptathe rule of reason with a rule
declaring all or certain trade restraints unlawfidspective of reasonableness (per se
illegality) reverses the effects of the informaabmmbalance, and in this sense equalizes
the position of the parties” (Hylton 2003, 103).

From the courts’ point of view, one of the diffeces between the rule of reason
and the per se illegality is the difference in tlast of false acquittal and false
conviction.

Choosing between per-se and rule of reason anakygepart of choice between

a greater risk of false acquittals and a greaséraf false convictions. It should

be clear that potential false acquittal costs aateg under the rule of reason, and

potential false conviction costs are greater utigieper-se rule (Hylton 2003,
130).
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In addition, it is much more costly for the coudsapply the rule of reason in
administering an antitrust case. Nevertheless dibes not mean that the courts, like the

antitrust agencies, also prefer per se illegatitthe rule of reason.

Table 3.1 Legal Standards for Antitrust Violations

Legal Standarc

Rule of Reason Per Se lllegality
Restraints
Merger
Monopolization
Exclusive Dealing Tying
Vertical restraints _ Non-Price rest_raints _ _D_ealer Cartels _
Maximum Resale Price Restraints Minimum ResaleePric|

Maintenance

Restraints Facilitating

Development, Production, or Price Fixing
Distribution
Horizontal Restraints Restraining Advertising Maximal Price Fixing
Excluding Rivals* Excluding Rivals*
Naked Buyers Cartels* Naked Buyers Cartels?
Market Division* Market Division*

*These practices are subjected both the rule obreasd per se illegality
Source: Areeda, Phillip E., and Herbert Hovenka2@®3.Fundamentals of Antitrust Lawew York:
Aspen Law & Business.

According the Areeda and Hovencamp (2003), thespeule was a creation of
the federal judiciary and the choice of the ruldnsen by factors such as judicial
experience, the cost of prosecution and the scbgeowledge about a particular
business practice. As a general matter, the cuuiliteever apply the per se rule when a
case is brought to the courts for the first timalyGafter considerable judicial experience

through litigation and when it is clear that a raiit’'s anticompetitive effects outweigh
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any possible justifications will the court choos pe illegality (Areeda and Hovencamp
2003, 625)’

Given that the agencies have an incentive to pdestree courts to adopt more
per se illegality rules and that the courts in gahéo not easily make the transition from
the rule of reason to per se illegality, the crugigestion then becomes which side
actually prevails. A survey of major antitrust legeeas, as shown in Table 3.1,
indicates that the rule of reason is the dominagsll standard for most of the antitrust
violations (Areeda and Hovenkamp 2003).

According to Hylton (2003), the differences in thgal characteristics of the two
rules plays a fundamental role in explaining theflict of interests between the
agencies and the courts.

Public enforcement agencies and federal statutiesrpssure on courts to adopt

per-se standards. This pressure pushes the ldw idirection of per-se rules

until, in some cases, a “validity crisis” is readkea point at which the court can
no longer defend its decisions by appealing to esova reasonableness
arguments. At that point, the court either retréats the per-se standard or

reinterprets the reasonableness arguments (HyG08, Xiv-xv).

Hylton in this model clearly recognizes the inceatof the antitrust agencies in
terms of using prosecution to persuade courts éptaaer se illegality rules.
Nevertheless, government prosecution is not themfiajce in this explanation that
determines the choice of antitrust doctrines. Fgtdt, the courts’ concern about

justifying their decisions as being reasonabléésdriving force behind the shifts

between the rule of reason and the per se illggdllie common law tradition of

7 Stare decisis does not play an important roleichsa shift from the rule of reason to the per se
illegality. If the courts decide to move back te ttule of reason from the per se illegality, howesgtare
decisis then becomes a major consideration inréresition.
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adjudication dictates that the legal validity ddlicial rules is associated with the rules’
reasonableness. Hence in antitrust cases proceled the rule of reason requires the
plaintiff shoulder the burden of proof to demont&rthat the defendant’s behavior
unreasonably hinders competition despite thatritesesome legitimate objectives.

Although Hylton does not suggest that the peuseis a direct departure from
the reasonableness test considering the factltbataurts have been very cautious in
terms of adopting a per se illegality rule, he asythat the rule is rigid enough for not
accommodating emergent economic justifications ity legitimize an illegal restraint
under the rule. In other words, the emergence wfemnomic situations may render a
per se illegality rule unreasonable and force thets to retreat to the rule of reason.
Hylton’s (2003) evaluation of merger cases cleddynonstrates the conflict between the
courts and antitrust agencies.
Horizontal Merger and Ruling Inconsistency

One of the earliest and historically important gegrcases decided by the
Supreme Court waorthern Securities Company v. United Stafeghe Supreme Court
made a per se illegality rule in its decision anohgbited all mergers between directly
competing companies.

The [Sherman] act is not limited to restraintsraérstate and international trade

or commerce that are unreasonable in their nabutegmbraces all direct

restraints, reasonable or unreasonable, imposadypgombination, conspiracy
or monopoly upon such trade or commerce (193 B3, 1904).

18 To prevent E.H. Harriman from gaining access tailavay line that connected Chicago and St. Paul
with Billings, Montana through purchasing of stock$®. Morgan and James J. Hill established Narther
Securities Company to hold stocks of two railwagnpanies that jointly owned the line. (Handler,
Pitofsky, Goldschmid, and Wood 1990)
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Nevertheless, the per se rule did not last lorgSupreme Court abandoned it in
Standard Oil Company of New Jersey v. United Stdtakhough in this case the
Supreme Court affirmed the lower court’s decisibstaking downStandard Oil’s
business practices as violations of both Sectiandl2 of the Sherman Act, Chief
Justice White’s opinion indicated that the Coumterpretation of the Sherman Act
began to shift to the rule of reason.

...although the state, by the comprehensivenedseaftumerations embodied in

both the 1 and 2d sections, makes it certain that its purpaseto prevent

undue restraints of every kind or nature, nevégseby the omission of any
direct prohibition against monopoly in the coneret indicates a consciousness
that the freedom of the individual right to corttavhen not unduely or
improperly exercised, was the most efficient mdanshe prevention of

monopoly...221 U.S. 1 (1911) (Handler, Pitofsky, @&ahmid, and Wood 1990,

87)

After StandardOil, The development of the rule of reason in mepgesecution
went through two contradicting periods where dutimgfirst period the rule was
stretched to the extent that it almost became a@érgality rule favoring the business.
During the second period after Congress amende8dhgon 7 of the Clayton Act, the
Court changed its application of the rule of reagnd made it almost per se illegality
that favored the government.

The first twist of the rule of reason was made rclgathe Supreme Court in

United States v. United States Steel C8iignited States Steel Corporation was a

holding company that through asset acquisitiondwadrolled 12 manufacturers in the

19 John D. and William Rockefeller established Staddd Ohio in 1870 and eventually controlled 90
percent of the petroleum industry through acquirgfineries and obtaining preferential rates arhres
from the railroads. In 1899, Rockefeller set upn8tad Oil of New Jersey as a holding company to
replace Standard of Ohio and continued unfair lassirpractices. (Stelzer 1986, 4).

20251 U.S. 417 (1920)
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iron and steel industry which occupied 80 to 9@&pet of the market. The government
charged that the corporation’s activities from 1891911 had violated the Sherman
Act. The Court, however, ruled that first, marketyer itself did not necessarily
constitute monopol¥* and second, an examination of the purpose andteffSteel
Corporation’s successive acquisition of iron ambkmanufacturers indicated that the
corporation had abandoned the illegal practicel sagdixing and maintaining prices.
Since the Court did not see any probability thatdbrporation would resume price
fixing, dissolving the corporation would actuallyrhpublic interest for the corporation
was considered as “a beneficial instrumentalitthetrade of the world.”

As | explained in the previous section of thisytlea, the rule of reason adopted
by the Supreme Court fatandard Oilto interpret the Sherman Act attracted criticism
from all sides. As a result, Congress passed thgt@t Act and the FTC Act to restrain
the judicial influence on the development of anstrlegal standard. Section 7 of the
Clayton Act specifically deals with merger but Coggs left a loophole in the law for
limiting the jurisdiction of the act only to acqgitisn through stock? Because of the
loophole and of the Court’s friendly approach te big business under the rule of

reason as demonstrated bigited SteelCongress during the 1940’s held a serious of

ZLWe have pointed out that there are several ofjtheernment's contentions which are difficult to
represent or measure, and the one we are now evimgjethat is, the power is ‘unlawful regardless of
purpose '- is another of them. It seems to usithwts for its ultimate principle and justificatidimat
strength in any producer or seller is a menachédgublic interest and illegal, because there isrmy in
it for mischief. The regression is extreme, butlf25S. 417, 451] short of it the government cadrstap.
The fallacy it conveys is manifest.”

2 «That no corporation engaged in commerce shallimegdirectly or indirectly, the whole or any paft
the stock or other share capital of another cotmrangaged also in commerce, where the effesuci
acquisition may be to substantially lessen comipetivetween the corporation whose stock is so aedui
an the corporation making the acquisition, or &tra@n such commerce in any section or community, o
tend to create a monopoly of any line of commercgSection 7 of the Clayton Act).
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hearing in hoping to pass stricter merger laws. f€nsion over the application of the
rule of reason to merger cases culminated aftegolernment lost again in thénited
States v. Columbia Steel €b The Supreme Court not only rejected the goveritismien
argument that vertical merger should be illegalggebut also ruled that both vertical
merger and horizontal merger should be subjectéuetsame rule of reason tést.
Finally, Congress in 1950 passed the Celler-Kefalet that amended the Section 7 of
the Clayton Act and made it cover all types of neefg

Brown Shoe Co. v. United Stafésvas the first Supreme Court case that
interpreted the amended Section 7 of the Claytan Although the Supreme Court still
used the rule of reason, it became favoring ofgtheernment and ruled against the
challenged mergers by incorporating a new docinteethe rule of reason.

Brown Shoe, the nation’s third largest sellertodess, acquired G.R. Kinney

Company, which was the nation’s eighth largesesellhe government brought suit to

23334 U.S. 495 (1948) In this case, the United Stateel Company attempted to acquire Consolidated
Steel through its wholly owned subsidiary, Colum®tael. This case touched on both vertical mergdr a
horizontal merger issues because while United §&teel Company and Columbia Steel produced rolled
steel products for Consolidated Steel’s manufactuof fabricated steel plates and shapes, Coluieiel
itself also sold products of steel fabrication.

4 The rule of reason as applied to merger caseewgained by the Court as follows: “it is first
necessary to delimit the market in which the conseompete and then determine the extent to whieh t
concerns are in competition in that market. If sacquisition results in or is aimed at unreasonable
restraint, then the purchase is forbidden by theri®an Act. In determining what constitutes unreabta:
restraint, we do not think the dollar volume istself of compelling significance; we look ratherthe
percentage of business controlled, the strengtheofemaining competition, whether the action g®in
from business requirements or purpose to monopdheeprobably development of the industry,
consumer demands, and other characteristics ahénket” (Handler, Pitofsky, Goldschmid, and Wood
1990, 862).

% The amended Section 7 now reads: that no persgaged in commerce or in any activity affecting
commerce shall acquire, directly or indirectly, thieole or any part of the stock or other sharetedpnd
no person subject to the jurisdiction of the Fed&rade Commission shall acquire the whole or aary p
of the assets of another person engaged also imeote or in any activity affecting commerce, whiere
any line of commerce or in any activity affectingnremerce in any section of the country, the efféct o
such acquisition may be substantially to lessenpatition, or to tend to create a monopoly....(Handler
Pitofsky, Goldschmid, and Wood 1990, 867)

%370 U.S. 294 (1961)
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the district court to enjoin the merger for it riked in anticompetitive effect at both the
manufacturing level and the retail leVéIThe district court rejected the government’s
claim at the manufacturing level but ruled thatitierger had an anticompetitive effect
on retail sales. The Supreme Court affirmed th&idiourt’s ruling and interpreted the
Section 7 of the Clayton Act as not making unlavailivertical mergers but only those
that lessen competition within a relevant geograpiarket.

What make®8rown Shoeharply different fronunited Steeis that the Supreme
Court ruled against the mergerBnown Shoevhen the two companies only had about 5
percent share of the shoe retailing network, whetsrated States Steel controlled 80 to
90 percent of the iron and steel product marketas not ordered to dissol#&0ne
thing that is consistent in the Court’s applicatadrthe rule of reason to these two cases
is that the Court made it clear that market shkmeeadid not suggest any monopolistic
or anticompetitive effect. The Court ruled in fawdrUnited States Steel under the
rationale that it did not see any danger of themamy resuming anticompetitive
practices that it had abandoned before the lawisLiBrown Shoghowever, the Court
introduced the incipiency doctrine and argued #hatpercent control of the market
indicated a trend toward concentration of firmsic8iit is difficult to undo mergers, it is
then rational to block it before any anticompetteffect can emerge (Hylton 2003,

320).

2730 this was a case involving both horizontal meegel vertical merger.
% |In Columbia Steelthe Court also ruled in favor of the defendanewthe share of the market involved
was around 13 to 25 percent.
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Such a rationale, however, directly contradictsGoert’s reasoning i€olumbia
Stee] which also concerned vertical merger and horalamierger at the same time. On
vertical mergers, the Court ruled@olumbia Steetihat it would not strike it down
unless anticompetitive evidence was presented.dimdntal mergers, the Court ruled
that the combined market share between Consolid&tez and Columbia Steel at the
24 percent level was not significant, let alonailtasg in anticompetitive effect.

In addition to the fact that the incipiency doatrideveloped iBrown Shoe
contradicts with the Court’s previous rulings, tteetrine itself is also problematic.
According to Hylton (2003), the doctrine prohibttsmpanies from taking advantage of
economies of scale, which results in an increasempetition despite of a higher level
of concentration. Since the Court only speculdtas higher concentration will lead to
possible anticompetitive effect, stopping a mesgeen the market share involved is
small basically “forgo[s] a certain gain today irder to avoid a very uncertain, quite
speculative harm in the future” ( Hylton 2003, 321)

Despite the fact that the incipiency doctrine iglppematic in the sense that it is
not built on a strong economic ground, i.e. itas economically reasonable, the Court
kept using and refining the doctrine in its merdecisions from 1962 to 1966. Brown
Shoewhere the incipiency doctrine was introduced,shee retail market was highly
fragmented. In addition to the justification of tineipiency doctrine mentioned above in
terms of preempting any anticompetitive effect,itt@piency doctrine was also justified
partly on the ground that a move towards conceotrah a fragmented market proposes

more danger of anticompetitive effect than a sintilend in a concentrated market. In
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Brown Shogethe Court did not answer how it would rule on @amtrated market. Such a
question was dealt with idnited States v. Philadelphia National Bafik The Court
ruled that an undue percentage market share in@otrated market is highly likely to
produce anticompetitive results and hence is atim of the Section 7 of the Clayton
Act unless there is clear evidence to the contfahy.other words, the incipiency
doctrine was extended to concentrated marketsaandrket share beyond a certain
threshold makes a merger presumptively illegabag bs it indicates a trend toward
concentration. Finally in 1966, the Court reaffighits application of the incipiency
doctrine to mergers in fragmented markets by emgimerger inJnited States v. Von's
Grocery Co**

As pointed out by Hylton (2003), the Court’s exigasapplication of the
incipiency doctrine eventually reached a point wehetost its appeal to economic
reasonableness even though it was developed asfiibet rule of reason test. Since
Brown Shogthe Court had left no room for efficiency defenseonsidered the
competitiveness of a market in the first placel Agplained before, the rule of reason
test always dictates a consideration of justifaragi that the defendant can offer to
legitimize the anticompetitive effect. Given thiaetdefendant’s justification is
legitimate, such as the efficiency defense, thetsdhen need to consider whether they
should accept the plaintiff's claim that the preetof restraint is unreasonable in the

sense that the overall cost to competition outwsethle efficiency gain. By adopting the

29374 U.S. 321 (1963) In this case, Philadelphizdwal Bank acquired Girard Bank that were the sdcon
and third largest commercial banks in the Philadielrea, respectively.

3| this case, the market share is about 30 penfehe relevant market.

31384 U.S. 270 (1966) In this case Von’s Groceryuiregql Shopping Bag, and combined share of the
market was about 7.5 percent.
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incipiency doctrine, the Court essentially turniee tule of reason into the per se
illegality rule and ruled against mergers whenléwel of concentration among firms
suggested a danger of anticompetitive effects. Aesalt, we see “economically
unreasonable” decisions in which the Court enjoimedgers when the market share was
less than 10 percent.

Such a restrictive application of the rule of reasa@s finally abandoned by the
Court inUnited States v. General Dynamics Cdfin this case, General Dynamics
Corporation became the nation’s fifth largest comuiaé coal producer after a serious of
acquisition of other coal companies. In spite draevledging the government’s claim
that acquisitions by General Dynamics had leachttue concentration of firms in the
coal industry, the Court ruled that such conceiutnadiid not lead to lessening of
competition because the acquired companies wereegatded as a significant
competitive forcé> By allowing mitigating factors to be considerechierger cases, the
Court eventually rejected the incipiency doctrime aeturned to the rule of reason, even
though it had always suggested that mergers ajectat) to the rule of reason test since
Standard Oil
Legal Uncertainty and Antitrust Prosecution

As Hylton and other scholars’ review indicates, @inéitrust agencies’ push for
per se illegality in general has not been very sssful. Rule of reason not only

dominates the antitrust legal domain but also gikiegudiciary plenty of maneuvering

32415 U.S. 486 (1974)
¥ Technically, a coal company is judged as competifiit has large uncommitted coal reserves.
Acquired companies in this case did not have laegerves.
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room to make inconsistent decisions by claiminggply the same legal standard. In
addition, as shown in Table 3.1, in legal area$ stscexcluding rivals and market
division, the courts can apply either the ruleezgon or per se illegality to their
decisions. The choice between two rules itselfteieancertainty for the agencies.

It goes without saying, however, that legal ungetyan litigation is not
confined to antitrust litigation only. As a genenadtter, the courts’ interpretation of
laws is unpredictable because of ambiguous leggl‘tde disorderly conduct of words”
(Carter and Burke 2005, 23). The inherent ambigoiitiegal rules makes it possible for
judges to reach different conclusions in similssesa Although precedents may provide
some stability to the legal system, the practie fidges are free to choose precedents
based on their reading of case facts makes legaide unpredictable despite
precedents. In addition, the fact that judges oeett each precedent differently by
distinguishing, limiting, ignoring, or extendingopgecedent also means that judges can
manipulate precedent to achieve desirable reddlisphy, Pritchett, and Epstein 2002).
Cross and Tiller’'s (1998) study of appellate cquages, for example, indicates that
circuit judges tend to manipulate precedents ireotd achieve their respective political
values so long as their colleagues do not expasprtctice.

Legal Uncertainty and Forms of Judicial Review

Besides general unpredictability of the law andrtiem for manipulating
precedents, a specific type of legal uncertaintiiéscourts’ choice of forms of judicial
review. Along with the development of an administ@state in the U.S.,

administrative law scholars have engaged in seagdior a proper form of judicial
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review of the bureaucracy. Since the Great Deprastiie Supreme Court has adopted
three different forms of judicial review. Nevertbs$, due to the diametrically opposed
political values under which the bureaucracy isunegl to serve, the scholars have yet to
settle on the best form of judicial review. The Bupe Court has shifted from

examining the bureaucracy’s delegated authoritistenforcement procedure and

finally to the reasonableness of the bureaucraagtion. Nonetheless, the development
of different forms of review appears to have draneircle and the discussion is back to
where it started: how the bureaucracy, under jatlzmnstraint, can properly serve two
conflicting sets of political values while at thense time we can avoid undue judicial
interference.

According to Shapiro and Levy (1987), the developnhu judicial review of
bureaucracy reflects the tension between two palitralues in American government.
“Liberal” values restrict government action in orde preserve individual freedoms and
are reflected in the constitution through princggeich as representative government,
separation of powers, and due process. “Progréssages promote government action
in order to relieve social problems, and are im@eted through delegation of
legislative and judicial powers to unelected adstnattors functioning outside of the
political and constitutional limitations originalstablished for the exercise of those
powers (Shapiro and Levy 1987, 389).

These two sets of values are not necessarily coohpatith each other from the
perspective of the administrative law “becauseginernmental institutions which

implement progressive values do not operate in @nerathat is entirely consistent with
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the constitutional framework designed to implenidogral values” (Shapiro and Levy
1987, 390). Liberal values emphasize a limited gavent supported by individual
consent whereas progressive values rely on a siofed bureaucracy to solve social
problems through empirical and objective inquirfieTexistence of unelected
administrators with legislative and judicial powénseatens the liberal tradition of
separation-of-powers and due process. In resptmséegevelopment of judicial review
of bureaucracy has taken three different formsicttiralism, proceduralism, and
rationalism.

The structuralist model, as the first judicial evimodel, is developed on a strict
basis of separation-of-powers but fails to appéyphinciple to limit agency discretion.
Before it adopted the structuralist model, the 8o Court used economic substantive
due process to rollback progressive programs. Affest Coast Hotel Co. v. Parrish
(1937), the Court accepted the regulatory powe¢nh@fadministrative agencies and
shifted its review of agency actions to whethemages acted within their scope of
authority as mandated by Congress. Delegationgidliive and judicial powers to
administrative agencies was generally acceptettdyCburt so long as the “core
functions” of each branch remain separated. Inrotlueds, the structuralist model
essentially transforms the question of maintairsegaration-of-powers into a question
of statutory interpretation regarding agenciespscof authority.

The difficulty associated with the structururahstdel is that the Supreme Court
faced a dilemma regarding to what extent it shagiér to agencies’ statutory

interpretation of their authority. Progressive sk for a broad reading of agencies’
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scope of authority whereas liberal values demalindited approach. As a result, “the
Court has vacillated between accepting and restgietgency discretion and often
displays considerable deference toward agencid&(i8 and Levy 1987, 403). Also,
even if the Court wants to adopt a narrow conswaadf an agency’s mandating statute,
it is not always available, and a narrow readinureaucratic authority tends to
“destroy the very advantages of efficiency, exgerind discretion which justify
administrative government” (Shapiro and Levy 198¥4).

Because of the deficiencies of the structuralistiehaby the end of the New Deal
era the Court turned to the proceduralist modsktarch for a reconciliation between the
liberal values and progressive values. Procedafabsiards against bureaucratic abuse
in the form of due process were accepted as a WMagitimizing the administrative
agencies regarding the liberal values. In fact,gtess in adopting the Administrative
Process Act of 1946 (APA) went beyond the requimrenoé due process. The Due
Process Clause requires agency hearing only wipeoperty or liberty interest is
involved. The APA requires, however, adjudicatorggedures whenever a hearing on
the record is demanded by Congress.

This model, however, also faces a practical difficunder the proceduralist
model, there is no guarantee that procedural safdgwvill necessarily lead to rational
decision-making or prevent the abuse of bureawcpativer. Moreover, reversing
agencies’ decisions on the basis of proceduratiéeity only asks for additional
procedures, which compromises the efficiency anmkaise of the administrative

agencies. On this point, Magat and Schroeder (188dnessed similar views. In
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reforming administrative procedures, attention sthaot be limited just to the goals of
“fairness, accuracy, and procedural efficiency.ti@bconsequences of administrative
rulemaking need to be taken into consideration se@rocedures influence the choices
made by agencies. In this regard, Magat and Schrtseexpansive view of procedural
requirement moves back to substantive review, hewev

Unlike the structuralist model and proceduralisdeldhat try to avoid
substantive review of agency decisions, the ralisin@odel requires agencies to
establish a connection between facts on the remmidheir decisions. At the very
beginning, the Court had a very deferential viewhefrationalist model under which
agencies needed only to demonstrate that a redsqmaison might accept the
“substantial evidence” provided by the agencieadexjuate to support a decision. In
Motor Vehicle Manufacturers Association v. Statenfrdutual Automobile Insurance
Co. (1983), however, the Court required that mmal connection be established
between facts and decisions, indicating a muchtstrview of the rationalist model. A
side note here is that the structuralist model@mondeduralist model also have a reason
requirement. The difference, however, is that gesons requirement in the first two
models asks whether a reason is given to suppmetigion whereas in the rationalist
model the focus is on whether the reason givedes|aate enough to support the
decision.

Shapiro and Levy argue that substantive reviewdmguon the adequacy of
reasons can protect liberal values and realizerpssg/e values both theoretically and

practically. Theoretically, the rationalist modetognizes that legislators and
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bureaucrats occupy different positions in the aartginal scheme. Bureaucrats should
not be entitled to the same level of presumptioratbnality as given to Congress
because bureaucrats are not elected. A heightengiihy would guarantee that
administrative decisions reflect public valuestiA¢ same time, the separation-of-
powers doctrine is protected when the courts aamtymeaningful and effective check
on agency actions.

Practically, the courts are given more leverageesutite rationalist model in
reviewing agency actions because it is the burdaegencies to approve the adequacy of
their action, demonstrating that their expertiseraperly applied, and that the solution
is reasonable. Also, the rationalist model promptegressive values because it
corresponds with the underlying purposes of adnnatise state.

Administrative agencies were premised upon thereéssiyve’s belief that
regulatory decisions should be the product of ratidureaucratic processes or the
dispassionate application of expertise. By focusinghe reasoning used to justify an
agency decision rather than the result of the detisationalism reinforces this
progressive ideal without granting judges a liceiosgubstitute their judgment for that
of the agency (Shapiro and Levy 1987, 432).

Despite the rationalist model’s theoretical sup#aver the other two forms of
review, it raises the danger of undue judicialrf@ence with the bureaucracy. A
heightened scrutiny may compromise agencies’ eiggerthen judges are invited under
this model to substitute their own policy preferesor that of agencies’. While Shapiro

and Levy admit such a possibility, they argue thaarefully defined adequate reasons
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requirement would minimize the possibility. Whee tourts are required to focus on
the reasons given to support an agency decisistead of the result of the decision,
judges are less likely to be able to impose them policy preferences. Moreover, even
when judges do impose their own policy preferenSégpiro and Levy suggest that the
damage is less severe than applying either thetatalist model or the proceduralist
model. A reverse under the structuralist model mesther invalidating an agency’s
statue or narrowing its mandate. A reverse undeptbceduralist model asks for
additional procedures which hinders agency efficye\ reverse under the rationalist
model, however, is on a case-by-case basis, andathage from judicially imposed
policy preferences is limited to the reversed cBsg.as my review of doctrinal
indeterminacy in the next section will demonstréteye is plenty of room for judges to
maneuver in administrative law cases due to indetexte legal doctrines.

As a result, we can clearly see that none of teial review models completely
solves the fundamental problem faced by the adtnatige law scholars. On the one
hand, we need judicial review to keep a properrzadetween effective bureaucratic
service and protection of individual liberties. e other hand, we also need to prevent
undue judicial influence on the bureaucracy. Frbeldureaucracy’s point view, the
practical result of the dilemma is that it creatasertainty in judicial review of
bureaucratic behavior by creating room for judidiicretion. On a case-by-case basis,
it is unclear to the bureaucracy which form of gidl review is going to be applied. The
reviewing court can choose to either examine whethection is within the mandated

legal authority under the structuralist model,mstrutinize the procedure of
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enforcement, or to analyze the adequacy of thernsasrovided by the bureaucracy in
support of its action. The addition of judicial adegy further complicates the selection
of the forms of review by transforming it from ay& question into a political one.

Legal Uncertainty and Doctrinal Indeterminacy

In addition to uncertainty created by unknown fowwhgudicial review that the
courts are going to adopt in each individual casether source of legal uncertainty in
prosecution concerns indeterminate legal doctiiméise administrative law. Like the
existence of different forms of judicial reviewdeterminate doctrines create uncertainty
for the bureaucracy in prosecution by creating rdonjudicial discretion.

One good example of these indeterminate rulesitatidmark cas€hevron,
U.S.A. v. Natural Resources Defense Council, (284)** By designing a two-step
test for the judiciary in reviewing bureaucratiterpretation of statutes, the Supreme
Court intended in this case to force the lower tota pay as much deference as
possible to the bureaucracy. Step one ofdhevrontest inquires whether Congress has
indicated any clear intent about the questionsatasif the answer is no, the courts in
step two shall defer to any “permissible constarchf the statutes” by the bureaucracy.
Since few statutes passed by Congress are wriitbratasolute clarityChevronwould
have made judicial review determinate and lessntmioaf judges were forced to move
to step two and pay greater deference to agendgides. As a result, there would not
have been much room for judges to impose their palicy preferences. In reality,

however, judges make a twist in step-one analygisnaove to step-two only when no

34467 US 837
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congressional intent can be determined by usirtgtsty interpretation cannons. Since
those interpretation cannons are inherently impeggudges, as a result, are in effect

given considerable leeway to promote their owngyatireferences (Shapiro and Levy
1995).

If we view Chevronas a fault of the Supreme Court for not makingtése¢
determinate, an examinationbtor Vehicle Manufacturers Association v. Statenfra
Mutual Automobile Insurance C@983¥° indicates that even determinate legal
doctrines cannot prevent judges from imposing tbein political values in
administrative cases. According to McFeeley (19843te Farnvalidates the hard look
review of informal rulemaking, prohibits lower cégifrom using subsequent legislative
history to infer a mandate for or against a ruke] esists that at least in the area of
safety regulation the amorphous public interestdesidered in agency rulemaking.
Also according to Shapiro and Levy (1995)ate Farnoffers a more determinate
arbitrary and capricious standard than previoussscause a reviewing court is asked
to look at four aspects of an agency’s informa¢nudking: “whether the agency relied
on factors that Congress had not intended it censwhether the agency failed to
consider “entirely” an important aspect of the peoi it was solving; whether the
agency offered an explanation for its decision thatcounter to the evidence; and
whether the agency’s decision was so implausildeititould not be explained as a
product of agency expertise or a difference in Vi€l066-1067). Despite the

determinacy of the rule, however, Shapiro and LE@®95) find thaState Farns effort

35463 US 29
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to make the arbitrary and capricious standard rdeterminate has been ignored by
judges. Of the 118 cases they surveyed, the cicouitts only cited State Farm forty-
five times and only thirteen of those forty-givesea specifically referred to the State
Farm criteria. Although their inquiry has a timenii and they only examined the cases
decided between November 1992 and November 1983réliminary results still
indicate that appellate court judges are not caimstd by determinate doctrines such as
the State Farm criteria and there is plenty of réomudges to maneuver in order to
further their respective political goals.

As a result, just like the selection of forms digial review is contaminated by
judges’ ideology and creates room for judicial de&sion, indeterminate legal doctrines
encourages the influence of judicial ideology arstkdninate doctrines do not
necessarily constrain judicial ideology. While Hylts explanation of contradicting
judicial rules in antitrust relies heavily on thatare of the rule itself, what has been
ignored is the role of institutional uncertaintythin the judiciary. As a general matter,
although choosing appropriate forms of judicialiegvand applying legal doctrines
properly can be understood as pure legal mattetsheay alone create legal uncertainty
in the judicial process, the introduction of judgaslitical preferences in terms of
judicial discretion into the courts’ choices creagelditional uncertainty for the
bureaucracy. As my discussion in Chapter IV wibwhdepending on how judicial
ideology operates with respect to the legal franr&wathin which the judiciary
functions, the levels of political uncertainty cad<y judicial ideology and institutional

uncertainty created by random assignment of jugigegson top of the legal uncertainty.
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CHAPTER IV
THEORY: INSTITUTIONAL UNCERTAINTY AND IDEOLOGICAL
VARIANCE

In this chapter, | develop a theory of the effdgudicial uncertainty on
bureaucratic prosecution. My theoretical framewemkphasizes the reciprocal nature of
the interaction between courts and the bureaudi&opd and Waterman 1994). Both
the judiciary and the bureaucracy actively affeatheother. Three concepts are
fundamental in defining this relationship: judicthécretion, judicial uncertainty, and
bureaucratic discretion. Judicial discretion cregtelicial uncertainty, which, while
constraining bureaucratic discretion, also deteesithe nature and number of cases to
be prosecuted that in turn ultimately shapes thereand scope of judicial review of
bureaucratic prosecution.

Judicial discretion and bureaucratic discretiomcairse, are fundamental since
without them we would not see any dynamic intecacbetween the courts and the
bureaucracy. Without bureaucratic discretion, exkactors such as the courts cannot
exert any meaningful influence. Without judiciasciietion, rulings would be strictly
legal and independent of the role of personal jatlideologies on court decisions
(Canes-Wrone 2003). What has not been thorougldgneed by scholars, however, is
the impact of judicial uncertainty in this recipabecelationship between the courts and
the bureaucracy.

For example, Canes-Wrone (2003) in her study ofamdtpermits ignores

judicial uncertainty. She assumes that appellatets@ominated by liberal judges will
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always impose a tougher review of the wetlands pesrnissued by the Army Corps of
Engineers than a conservative court. As a re$dtlikelihood that the Corps will issue a
become more liberal. Canes-Wrone’s approach esfigrassigns point estimates to the
courts’ preferences and she assumes away the pibg#iat the courts’ choices can
shift within a range because of the random assighfgudges to panels and that the
bureaucracy may not be able to anticipate theses s

By shifting the focus to judicial uncertainty aglicated by the variance in the
courts’ choices, | develop a theory that emphadizesppellate courts’ ideological
heterogeneity. In general, there are three aspétte variance in ideological
heterogeneity: legal uncertainty, political uncenyg and institutional uncertainty. As
my discussion in Chapter Il indicated, legal utaigty originates in the ambiguity of
the law which creates room for judicial discreti®ualitical uncertainty, as demonstrated
by small group studies of judges, emerges fromutiges’ individual ideologies that
motivate how they use their discretion under te Bach judge votes differently
because of different political background and iieliEqually important, the collective
decision-making process that is a major charatien$ appellate judicial institutions
amplifies political uncertainty due to face-to-fangeraction among judges within
panels. The focus of my theory, however, centerthennstitutional uncertainty that is

created by the appellate courts’ practice of randssignment of judges and cases and

% Canes-Wrone argues that her measure of the agpetiarts’ ideology as percentage of judges
appointed by Democratic presidents captures tkditidod of encountering a panel with a majority of
liberal judges. As my discussion in this chaptendestrates, such an approach relies on two reggrict
assumptions that are not necessarily realistic.
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changing pool of judges with different ideologibalckground due to presidential
appointments.

| argue that a valid gauge of institutional undettais provided by ideological
variance among judges for an entire appellate cdag contribution of my theory
builds upon the introduction of ideological variaras a new variable in studying the
interaction between the judiciary and the bureancra
Bureaucratic Discretion and Judicial Review

In this project, | model antitrust agencies as mavlooking and risk-averse
institutions that base their prosecution decisimms$he expected likelihood of victory in
appellate courts. This approach is common in ttsitipe political theory (PPT) studies
of the interactions between the courts and agensighier and Tiller (1997), for
example, treat agencies as forward looking institigt that base their actions on judicial
preferences, the decision costs of litigation, iastitutional strategies adopted by
courts. With regard to agencies’ risk type, risleime simply means that when facing
comparable results, agencies pick the alternatitie tve least risk. Weaver’s (1977)
discussion of antitrust prosecution and Hawkin®0@2) view that prosecution is the
choice of last resort both suggest that it is reabte to assume that antitrust agencies
are risk-averse. In other words, given the oppatyun achieve the same policy result
through more certain enforcement means, such #smsents, the agencies will refrain
from prosecuting cases. By adopting this bottonpenspective, | should note, | can
explore more effectively the interactive relatioipsbetween the appellate courts and

agencies.
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As suggested by Wood and Waterman (1994), the baraey and its political
principals also share a reciprocal relationshi@ddition to responding to directions and
guidelines set by political principals, the bureaecy has the power required to
independently influence its interaction with thepipals. For example, the bureaucracy
can dominate the policy-making process througbitgertise and greater knowledge of
policy issues. Staff and personnel who are comahtttebureaucratic interests that are
inconsistent with those held by their politicalmmipals can resist changes demanded by
the principals. Finally, the bureaucracy can mabiltonstituency support to influence
political principals’ decisions. Wood and Waterneamclude that “the relations between
politicians and the bureaucracy are bidirectiondth politicians sending signals and
bureaucracies responding at some times and wittabaracies sending signals and
politicians responding at other times” ( Wood andt&¥man 1994, 126).

When it comes to the interaction between the agfeetiourts and the
bureaucracy, the reciprocal relationship becomes stronger because the bureaucracy
has the discretion not to act. By making choicds/ben action and inaction, the
bureaucracy to a large extent determines what eae\bewed by the courts, which in
turn influences the scope and depth of judicialewv This aspect of bureaucratic
discretion, however, is generally ignored by a mgj@f studies that investigate
bureaucratic control issues.

In the conventional literature, bureaucratic disoreusually means two things
(Spiller 1992, Spiller and Tiller 1997, Tiller 1998First, bureaucratic discretion can

mean “the departure of agency decisions from tlsitipas agreed upon by the
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executive and legislature at the time of delegagiod appointment” (Calver,

McCubbins, and Weingast 1989, 589). Second, ilncaan that agencies have
endogenous preferences over the policy space @elyspiller 1990, Spiller 1992b).

The focus, as these two aspects of bureaucraticetiisn suggest, is on policy outcomes
produced by agencies. Empirical evidence showshlegbresident, Congress, and courts
all affect agencies’ policy choices (e.g., Wood &viaterman 1994). For courts
specifically, judicial rulings made by the Supre@murt are found to have had a
significant effect on agencies’ policy outcomes (i@and Anderson 1993, Wood and
Waterman 1994).

One aspect of discretion that is generally igndrgdcholars, however, is the
discretion associated with inaction: the decisionto deal, not to investigate, or not to
prosecute. According to Davis (1969), the discretbinaction is where the
bureaucracy is most likely to produce injusticetfoa public because these decisions are
largely not reviewable by the courts. As a redbiétyis (1975) and Warren (1988)

conclude that judicial control of bureaucracy i$ very effective®’

37 Another aspect of bureaucratic discretion thattese generally ignored by scholars is the
bureaucracy’s selection of enforcement tools. Apar work done by Tiller and Spiller (1999)
demonstrate that agencies have the discretiondosehfrom a variety of enforcement tools, which in
general consist of rulemaking and adjudication. &fratljudication, agencies can choose to settlescase
which to a large extent prevent any oversight idirig judicial review. In their model, rulemaking is
considered by agencies as a low-cost decisioruimgnt, whereas adjudication is regarded as a hogh-c
means. Agencies tend to choose adjudication ovemiaking when “(1) the decision-making resources of
the agency increases (agency'’s decision costsak®)g2) the decision-making resources of thetsour
increase (court’s decision costs decrease); anthé3)istance between the agency’s ideal pointlaad
court’s ideal point increases” (361). Tiller andl®p (1999) demonstrate that agencies use rulengaki
and adjudication interchangeably in order to mazarheir success in judicial review. Although the
selection of different enforcement tools is anfiesing topic to pursue, the focus of this projean the
choice between prosecution and non-prosecutiorrefére, | ignore this aspect of bureaucratic disone
and focus on the discretion of inaction.



57

| argue, however, that the appellate courts affezbureaucracy’s choice of
inaction because of the institutional uncertaintiesated by the courts’ random
assignment of judges and cases to the three-juglygpthat hear cases as well as the
continually changing composition of judges on tharts that reflect presidential
appointments. According to Tiller and Spiller (199®e bureaucracy’s choice between
action and inaction depends on factors such asléat policy positions and the decision
costs of courts and the bureaucracy, respectively.

[T]he likelihood of agency inaction increases gstkik distance between the

agency’s ideal point and the status quo decre&®gt)e distance between the

agency'’s ideal point and the court’s ideal poirtraases; (3) the agency’s

decision costs increase; and (4) the court’s datisosts decrease (Tiller and

Spiller 1999, 358).
What Tiller and Spiller (1999) overlook is the urteenty embedded in the appellate
courts’ institutional decision-making process.

First of all, decisions to prosecute or not tooalthe issue of agency inaction.
When agencies choose not to prosecute, the appetatts have no ground to impose
judicial review, which means that bureaucratic giion constrains judicial review. On
the other hand, when agencies choose to prosexotgdin the benefits associated with
prosecution, they do so only when they can beyfaiettain that the courts will agree
with the agencies’ action should the case be apgetlgoes without saying that no
agencies will prosecute when the likelihood ofdelis high. As a result, although the
bureaucracy’s choice constrains the power of jadli@view, the courts also influence

the process through judicial uncertainty. High utedaty in prosecution should

discourage prosecution. Therefore, | contend thaerainty generated from within the
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appellate courts is a predominating factor in g@procal relationship between the
courts and the bureaucracy. As | argue below, thexehree different sources of
uncertainty and the uncertainty created by the ldpecourts’ collective decision-
making process is critical to agencies’ prosecudiecision.

Uncertainty in Bureaucratic Prosecution

Given that judicial uncertainty plays a fundamemntdd in my theory, the
guestion then turns to how to measure uncertampyasecution. As a general matter,
uncertainty is an integral part of administratiezidion-making. Simon (1997), for
example, points out that the bureaucracy, whemaittieg to make rational choices, can
only form “expectations of future consequencesbasged with choices based on
knowledge about the existing situation” (Simon 19889).

In the choice between prosecution and non-prosatytidicial uncertainty takes
the form of variance in the appellate courts’ ckeicegarding prosecuted cases with
respect to the bureaucracy’s positf8nTheoretically, the courts’ choices can be located
at an infinite number of locations on a policy éoantim in addition to their decisions to
uphold or strike down bureaucratic decisions. Utadety as to where the courts will
locate their decisions in this ideological spacagdue, results from the appellate courts’
changing pool of judges due to presidential appoémts and the practice of randomly

assigning judges and cases.

38 Other types of uncertainty include sufficiency aaliability of evidence, the persuasiveness of
witnesses, the legal strength of the defense(ldtavkins 2002). | consider these issues as secgndar
because they can all be subsumed into the couréd’rling.
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Uncertainty in the form of variance in judicialaibes originates in the legal,
political and institutional characteristics of afpgte courts: legal uncertainty concerns
indeterminate doctrines in administrative law arfteent forms of judicial review that
the courts can take. Political uncertainty concaieslogical differences amongst
judges on an appellate court. Judges make diffguditial choices due to different
policy preferences. Although both of legal and ficdi uncertainties play an important
role in bureaucratic prosecution, | argue thattuisbnal uncertainty as it emerges from
the appellate courts’ changing membership and rarassignment of judges to panels
plays a far more critical role.

Essentially, the bureaucracy faces these three typencertainty at different
levels. Legal uncertainty is equivalent to the lesgavironment within which the
bureaucracy prosecutes cases. Because of the atplufthe law and the existence of
indeterminate legal doctrines, the bureaucracy ysviaces legal questions such as what
form of judicial review a court will adopt and whates a court will apply. Moreover,
legal uncertainty relates to political uncertaiimyhe sense that without the former the
latter cannot exist. In other words, legal uncetiagenerates political uncertainty
because it provides room for judges to maneuveasrdory to their own political
preferences. With regard to appellate courts, ipaliincertainty develops from panel
decision-making where face-to-face interaction agnodges creates uncertainty about
judicial rulings. Finally, the bureaucracy facestitutional uncertainty. If we take legal
uncertainty as a macro-level uncertainty and malituncertainty as a micro-level

uncertainty, the institutional uncertainty can bgarded as the meso-level uncertainty.



60

As | argue below, such meso-level uncertainty plagsitical role in determining
bureaucratic prosecution and the court membersladgcal diversity can be employed
as a proxy for measuring variance in the courtsiads. Ideological diversity leads to
variance in judicial outcomes with respect to theglaucracy’s position and hence
higher uncertainty in prosecution, which in tursaturages prosecution.

Judicial Goals and Political Uncertainty

It has long been established in judicial politicattSupreme Court justices’
ideologies significantly affect their personal bebain judicial decision-making (e.g.
Segal and Spaeth 1993). When it comes to appelbate judges, Cross’s (2003) study,
for example, also indicates that judges’ politipagdferences play an important role in
judicial decision-making at the appellate coureleWnlike the legal model’s claim that
judicial decision-making should be free from judgdeological influence (Sullivan
1992, Kronman 1993, Rosenberg 1994), the politteadbry of judicial decision-making
or the attitudinal model never excludes completiedyinfluence of legal facts and the
law. Segal and Spaeth (1993), for example, sudbgasthe Supreme Court, under the
attitudinal model, “decides disputes in light o ttacts of the cases vis-a-vis the
ideological attitudes and values of the justic&Bdal and Spaeth 1993, 65). Regarding
appellate court judges, Klein (2002) suggeststtiet usually pursue four goals,
including both legal and political objectives:

* Promote policies consistent with their policy prefeces
* Reach decisions that are legally sound

* Maintain coherence and consistency in the fedaral |
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* Limit the time spent deciding any one case (Kl€02 11)
Judges, however, cannot pursue these goals siraalialy; one goal may take precedent
over another depending on the circumstances.

[T]he various goals can come into direct conflitts not always possible for

judges to reach desired outcomes through reasdmaygview as legally sound.

The desire for consistency must sometimes yietieémeed to limit the time

spent on a case. Hence, by the time a decisi@ahed, often one goal will

dominate the others. This simplified final restibsld not blind us to the
complex of motivations with which the judge firgpmoached the decision

(Klein 2002, 26).

Shapiro and Levy (1995) suggest that while the ledirifetween legally sound
decisions and those decisions that satisfy judgegy preferences are reconcilable,
judges’ policy preferences nevertheless usuallgrdahe the final outcome. In the
context of administrative law, Shapiro and Levy93Pexplain why judges’ desire to
reach decisions consistent with their policy prefees often takes precedence over
producing legally sound rulings and maintainingalegpnsistency. They divide judicial
decision-making into two related component: “crafitid “outcome.” Craft refers to “the
well-reasoned application of doctrine to the cirstences of a particular case” (Shapiro
and Levy 1995, 1053). While this appears to sugthestcraft is equivalent to the goal
of reaching legally sound decisions, they extemdntieaning of craft and include the
goal of consistency: “Craft reflects the valuesoisistency with constitutional and
statutory provisions and continuity with prior cdae, but permits interstitial evolution
and, in exceptional cases, overruling precedentap8o and Levy 1995, 1053). By

outcome, they mean “the result in a given caseatarithplications for the parties and

society as a whole” (Shapiro and Levy 1995, 1053).
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The relationship between craft and outcome, aaegrid Shapiro and Levy
(1995), is not exclusive.

Neither a pure craft nor a pure outcome orientagixists in practice. All judges

value both craft and outcome to some degree, amy ohecisions involve some

combination of craft and outcome. The value thadge accords craft and

outcome in a particular decision reflects the tytilhat the judge gains from a

particular orientation (Shapiro and Levy 1995, 1054

However, because the payoff in reaching an outcomnsistent with one’s
political preferences is always higher than the obapplying inconsistent legal
doctrines, Shapiro and Levy (1995) suggest thajgatpolitical goals usually dominate
the desire to reach consistent decisions over time.

While this conclusion is similar to the argumentd@dy proponents of the
attitudinal model, who argue that judges’ politipaegéferences are predominant factors in
judicial decision making, the legal model of judigpolitics suggests the contrary. It
directs our attention to legal factors such as foafreview and indeterminate legal
doctrines. In my view, the critical difference beem the legal model and the attitudinal
model lies in the contention as to whether or ndggs act within boundaries of the law.
While the legal model suggests that judges defindet and should act within
boundaries of the law, the attitudinal model sutgydsat judges are political actors and
can expand the application of the law by interpigethe law in innovative ways. For the
purpose of this project, both models are valid beeavhether or not judges, motivated
by their political preferences, act within or begidagal boundaries is just a matter of

different degrees of political uncertainty facedtbg bureaucracy. In other words, if we

take the legal environment as a framework withincwhudges can exercise its political
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preferences, the level of political uncertaintyatesl by judges based on their political
preferences can vary, depending on whether judgasse to act within such a
framework or expand it.

Steven Burton (1992), for example, favors the legadlel, although he admits
that there is discretionary space within which gslgan maneuver due to indeterminate
legal standards. Even though he argues that judgspjte such discretionary power,
should act in a “good faith’ and reach decisiorad Hre most legally sound, the
existence of discretionary space indicates thistast theoretically judges’ political
preferences can play a role in judicial decisiorkimg even under the legal model.
Similarly, Cross (2005) contends that appellatetsgudges can achieve ideologically
desirable and legally sound outcomes simultaneo@len that the Supreme Court’s
decisions and ambiguous legal texts usually daliobate the lower courts’ decisions,
there exists a range of possible choices withirctvilower courts can choose. “Lower
courts may take any point within that range andceappo be compliant and even
sincerely believe themselves to be compliant. Thidlysubconsciously choose the place
in the range of compliance that is most ideolodycatceptable to them” (Cross 2005,
393). As a result, even though judges’ discretiodar the legal model is constrained by
the law, they still can reach decisions accordmtheir political preferences without the
appearance of judicial activism. The political utamty created in this scenario,
however, is lower than the uncertainty created utigeattitudinal model.

In the scenario suggested by the attitudinal mdbelpureaucracy faces higher

uncertainty because judges motivated by theiripalipreferences may actively change
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the boundaries of the law. Shapiro and Levy (1988)example, suggest that while the
conflict between legally sound decisions and denssithat satisfy judges’ policy
preferences are reconcilable, judges’ policy peefees usually determine the final
outcome. Given that judges are outcome orientecpegfer to reach decisions consistent
with their political preferences, judges in admirative law are motivated to create and
maintain indeterminate doctrines.

Courts will create indeterminate craft norms wheafges are particularly

concerned about outcomes in present cases, espddiagir concern for

influencing future decisions is limited. JudiciaHavior in substantive review of
administrative decisions is consistent with thisdiction (Shapiro and Levy

1995, 1062).

In other words, judges under the attitudinal mad#lseek to increase the flexibility of
the law in order to create more discretionary spacéhemselves to realize political
goals. Compared with political uncertainty createder the legal model where judicial
ideology is constrained more by legal concernsertamty created in the attitudinal
model is obviously greater.

Regardless of the result of the debate betweeletfad model and the attitudinal
model, however, judges’ political preferences delygplay a critical role in creating
uncertainty for the bureaucracy, albeit the degfaencertainty differs under the two
models. Nevertheless, my discussion so far corsjdst the relationship between legal
uncertainty and political uncertainty, i.e. macesdl uncertainty and micro-level
uncertainty. What has not been considered istinigtnal uncertainty as the meso-level

uncertainty created by the appellate courts’ chapgiembership and random

assignment of judges and cases, which is the fofcosy theoretical argument.
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Ideological Composition of Appellate Courts and Instutional Uncertainty

Given that an individual judge’s policy preferencestribute to political

uncertainty, the range of uncertainty can be srall judges on the appellate courts

share the same preferences and vote together. gmieation of the partisan

composition of the circuit courts indicates tha #ppellate court judges are not only

ideologically diverse but that they vote acrosspbktical spectrum.

Table 4.1 Partisan Composition of the Federal App#&lte Courts
Active Judges (%) Active Judges (N)

G.W. Bush 20.4 34

Clinton 32.9 55

Bush 15 25
Reagan 16.2 27

Carter 5.4 9

Ford 0.6 1

Nixon 0.6 1
Vacancies 9 15

Source: Sheldon Goldman, Elliot Slotnick, Gerarg<Br, and Sara Schiavoni. 2005. “G.W. Bush's

Judiciary, The First Term Recordlidicature88 (May-June): 244-275.

As shown in Table 4.1, 52.8 percent of judgeeft52 active judges serving on
the appellate courts were appointed by Republicasigents and 38.3 percent were
appointed by Democratic presidents. Table 4.2 atdithat while judges appointed by
Democratic presidents in general are more likelseth liberal decisions than judges

appointed by Republican presidents, a significantign of the judges’ decisions does
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not correspond with judges’ partisan affiliatiors A result, even if all the appellate
court judges were to share the same political backgl, they would not necessarily
reach identical conclusions about the law and idsatically. This of course creates

political uncertainty in the judicial process frahe perspective of the bureaucracy.

Table 4.2 Percentage of Liberal Decisions by Caseg/fies
Appointing Civil Liberties & | Criminal Justice Labor & All Cases
President Rights Economic
Regulation
G.W. Bush 27.9 33.3 52.5 36.1
Clinton 42.1 39 54.3 44.7
Bush 32.2 29.9 50.6 37
Reagan 32.3 25.3 48.7 35.8
Carter 51.3 38.4 61.3 51.6
Ford 40.3 34.9 52.5 43.5
Nixon 37.9 26.9 48.5 38.1
Johnson 58.1 36.4 63.1 51.9

Source: Kenneth L. Manning, and Ronald Stidham420Dhe Decision-Making Behavior of
George W. Bush'’s Judicial Appointeedtidicature88 (July-August): 21-28.

The degree of ideological diversity varies withe circuit courts because of
presidential appointments. Presidents since Wordd M\select judicial appointees to
courts of appeals according to their policy prafess whenever they are not constrained
by senatorial courtesy (Giles, Hettinger, and Pep@801). From Roosevelt to Reagan,

if we examine the proportion of partisan judgesaapied to appellate courts as a
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measure of change in the ideological compositiothefcourts, as shown in Table 4.3,

there is great fluctuation in the level of ideolmajidiversity within the courts.

Table 4.3 Partisan Appointment by Presidents

FDR HST DDE JFK/LBJ| RMN/CH JC RR

Democratici, 96% 88.5% 6.7% 95.1% 7.0% 82.1%

Republican 4% 11.5% 93.3% 3.3% 93% 7.1% 96.2%

Source: Sheldon Goldman. 19%icking Federal Judges: Lower Court Selection from
Roosevelt Through Reagavew Haven: Yale University Press.

While such fluctuation creates institutional uniaemty and makes it more
difficult for the agencies to predict the directiohthe courts over time, when it comes
to decision-making in individual cases, a more ingoat source of institutional
uncertainty is the appellate courts’ practice ofd@nly assigning judges and cases to
panels. Unlike the Supreme Court, decision-makinigpé appellate courts occurs in
panels of three judges who have been randomlyressigp these panels, which in turn
hear randomly assigned cases (Cohen 2005).

The institutional uncertainty created by the ajgelcourts’ doubly random
assignment process is twofold. First, as indicat€tiable 4.4, parties in an appeal do not
know which judges will hear their case before tbegide to appeal. This obviously
creates uncertainty for the litigants because tisevery little ground for making
projections about the possible decisions of thetsamithout knowing the identities of
the judges. Second, random assignment of judgessiibk ideological diversity

amongst judges more dynamic in the sense thatsl@fetleological diversity within
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each panel differ from each other which affectgpsl voting pattern. As Revesz (1997)
reveals, varying panel composition significantlieats the likelihood with which
appellate court judges will vote ideologically. tipes are likely to vote less
ideologically when the panel is heterogeneous @noimg members of both political
parties) than when it is homogenous” (Revesz 19932). As a result, the random
assignment of judges enlarges the group effecanéls on judicial outcomes. As
consequence, the bureaucracy is not certain wiankIlps going to review its decision
before filing an appeal. From the bureaucracy'sjpective, this creates institutional
uncertainty. The question for the bureaucracy arseto how to gauge such institutional
uncertainty and prosecute accordingly.
Bureaucratic Prediction of Judicial Ruling

As my previous discussion demonstrates, agenciesdifferent types of
uncertainty in the appellate courts. Legal uncetyaiefers to different forms of judicial
review and the legal standards a court can chaod@@ply. Political uncertainty refers
to the fact that judges’ ideological positions afftheir judicial choices and that
interaction among judges on panels influencesitta dutcome. Finally, institutional
uncertainty refers to the situation where the dppeetourts randomly assign their
judges to panels and do not reveal the identithefpanels to litigants until after a case
is filed. In addition, appellate courts’ memberstifanges due to presidential
appointments. As a result, for agencies seekimgitdmize the cost of prosecution, i.e.

being overturned by an appellate court, and devetoper expectations of appellate
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courts possible rulings, they need to take intcsmeration these three types of

uncertainty*®

Table 4.4 Disclosure of Panel Composition to Attoreys
Circuit Courts Timing of Disclosure (Number of Daysfore the Argument)
1 7
2 Thursday before the week in which the court meets
3 >10
4 Not disclosed until morning of the argument
5 >7
6 >14
7 Not disclosed until morning of the argument
8 28
9 Not disclosed until morning of the argument
10 Monday before each session of argument
11 7
D.C. Disclosed after the cases have been assigreghels

Source: Professor Stefanie Lindquist at Vandethitersity kindly provided the information

With regard to legal uncertainty, | assume in fhigject that it is stable. As my
previous discussion indicates, legal uncertaintgdsivalent to the legal environment
within which the courts and the bureaucracy interabe institution that has the most

influence on this legal framework is Congress. Basging new laws, Congress can

39| assume that there is no uncertainty at theidistourt level. Given that a single judge rundsiritt
court, it is much easier for experienced bureasdmpredict the district court’s decision.
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modify the legal framework by making it either mdiexible or restrictive. The second
important player that can affect the scope andraattithe legal framework is the courts
themselves. As my discussion of the disagreemegtizeen the legal model and the
attitudinal models has shown, judges can chooseittter act within the existing
boundaries of the law or expand it on the basih@t own political preferences through
innovative interpretation of the law. Given the aguious nature of the law and opinions
of the Supreme Court, it is clear that the judigidmas played an active role in
determining the boundaries of the law. At any bme, however, my theory assumes a
constant level of legal uncertainty. Agency demisito prosecute take into account the
level of uncertainty at the particular time it makbe choice to act or not. While levels
of uncertainty change over time, agency choicgsr¢secute occur at moments in time
when legal uncertainty is stable.

With regard to political uncertainty created byged’ policy preferences and
their interaction, i.e. the level of uncertaintytla¢ panel level, | follow the conventional
approach adopted by scholars such as Spiller dleat {i997) and Tiller and Spiller
(1999) and treat panels as unitary institutions sehareferences can be represented by
their median members. Although the bureaucracy doeknow the identity of the panel
at the time of the decision to prosecute, the aptomthat the bureaucracy can predict
the panel’s decision through its median memberlEppreferences once it knows the
identity of the panel that is going to review itses facilitates the development of a
measure to gauge institutional uncertainty withie appellate courts, which is the focus

of this project’s inquiry.
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Since | model the bureaucracy as forward-looking) @sk-averse, the most
critical type of uncertainty is institutional untanty created by the appellate courts’
random assignment of judges into panels. In otleedsy before the bureaucracy can
rely on the median voter theorem to predict a sjpgganel’s decision, it needs to
develop a sense of the range of differences amanglp because it does not know
which panel is going to hear the case. In otheda/doecause the appellate courts
randomly assign judges into panels and cases &gdhe bureaucracy first faces the
task of developing expectations of the range ofiamebefore it can predict decisions
made by any specific panels. Nonetheless, the etioval approach in the study of
appellate courts’ influence on the bureaucracyesgnted by Brandice Canes-Wrone’s
work (2003), ignores institutional uncertainty @rrns of ideological differences among
median judges. Specifically, Canes-Wrone measteeappellate courts’ ideology as
the percentage of full-time judges appointed byeanDcratic president and equates the
measure with panel preferences. Her approach Mematic for two other reasons.

First, the ideological composition of an appellebert is not a reliable predictor
of the court’s decision in a specific case duen@ssumption that can be traced back to
the origin of the attitudinal model. The two vatsof the attitudinal model developed
specifically for the Supreme Court both argue #ttatudinal factors independent of
legal factors play a role in influencing individyasttices’ voting behavior. Glendon
Schubert (1965, 1974), by analyzing “the frequenoievoting agreement and
disagreement across all issues by pairs of thee@sStand constructing ideal-points for

justices in a psychological space, argues thatéigihces in ideology (which are
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differences in their attitudes toward particulauis aggregates) cause the justices to vote
differently in decisions of the Court in which suskues are at stake” (1974, 18).
Schubert’s purpose was to demonstrate that jusposgions in a psychological space
correspond with attitudes/ideologies underlyingrtlietes. His analysis of non-
unanimous decisions made by the Supreme Courteomérits of substantive issues
demonstrates that “there is complete isomorphistwdzen the configuration of ideal-
points in the psychological (called in the pressntly joint scalar, factorial, or smallest)
space and the belief systems of the justices tbévate their voting in Supreme Court
decisions” (Schubert 1974, 18).

Portraying justices as utility maximizers with mgligoals, Rohde and Spaeth
(1976) and Segal and Spaeth (1993) develop thexda@riant of the attitudinal model
and argue that justices further their policy géblsconsidering the facts of the case in
light of their ideological attitudes and valuesé@al and Spaeth 1993, 73). The
hypothesis derived from this model is that justieegriori policy preferences determine
the way they make decisions on the merits. Evidémre the search and seizure cases
illustrates that knowledge of justices’ attitudesajly enhance one’s ability to predict
their votes.

Both approaches of the attitudinal model estaldislirect relationship between
individual judge’s ideology and his or her votasorder to make a connection between
individual judge’s ideology and a court’s colle@idecision, a critical assumption is
needed according to Ulmer (1966).

Since any given case may present several issu@ptenjudicial response may
be the result of combining reactions to variousdiescto produce a single choice,
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i.e., a vote pro or con the plaintiff in the ca8ssuming that all judges in a
collegial court agree in their identification oktissue elements (a rather large
assumption), the acceptability of each singly andombination is attitudinally
determined” (Ulmer 1966, 199).

Even if such an assumption can be hold, for ageriocienake correct predictions of
individual cases on the basis of the ideologicahposition of a court it is necessary that
the agency knows prior to prediction the issue biclwvthe court is going to make a
decision, which in reality such information is ubgaot available.

The second flaw in Canes-Wrone’s approach isjtitgfes’ ideologies have
become increasingly complicated, especially in eatin cases. A single dimension of
economic liberalism no longer catches all the cameéy judges in economic decision-
making. Schubert (1965) argued that in econonsegasuch as anti-trust prosecutions,
justices demonstrate a high degree of consistantheir attitudes which implies, he
claimed, an “economic scale related to conflictgntdrest between the economically
affluent and the economically underprivileged” (1228).

The economic liberal would support the claims & #zonomically

underprivileged, while the conservative would stpatland resist economic

change that would benefit the have-nots. Hencetbeomic liberal would

uphold the fiscal claims of injured workers (oritheidows); he would support

unions, who could be assumed to function (in gdphasathe agents of

workingmen to improve their economic status; he M@upport government
regulation of business, in order to maintain contipetand protect consumers;
and he would uphold state taxation, both becawde &ix laws often have the
direct function of regulating enterprise, and dsgause an adequate program of

state financing is a precondition to an effectitagesprogram of economic
controls and services (Schubert 1965, 198).

9 The economic cases collected by Schubert involdisputes between unions and employers;
governmental regulation of business activitiegdiclaims of workers against employers; and dsput
between small businessmen and their large corpooapetitors” (127). In an earlier paper, Schubert
(1962) suggests that “the basic value that permehteissues of economic liberalism is that of fang
claims of underprivileged economic interests asragahose of affluence and monopoly power” (100).
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Schubert’'s economic scale, a measure of econdbeialism, explained justices’
behavior well in economic cases. However, thetytdf using economic liberalism
scores to predict justices’ votes has decreasedra@diag to Hagle and Spaeth (1993)
Apparently since the start of the Burger Court

the shift in the focus of much agency action itsbié increased complexity of
government regulation, the impinging of noneconoaaiscerns on economic
actors (e.g. environmental protection, commer@aksh) now preclude the
reliable categorization of business cases on tkeapghing dimension of
economic liberalism/conservatism (hereafter, ecanditmeralism) (Hagle and
Spaeth 1993, 492).

Hagle and Spaeth (1993) demonstrate that indivighséices’ voting in
economic cases in the Burger Court were influergetheir concerns over federalism,
the Court’s exercise of power, the relationshiphef individual vis-a-vis the
government, deference to agencies, and the direcfithe lower court’s decision. As a
result, in stead of having only one dimension m plsychological space to represent
justices’ positions on economic issues, the coméggon of justices is based upon several
dimensions.

The three most antibusiness justices-Brennan, M#rsimd White-along with
Rehnquist and O’Connor, support government reguiafl hree others are
libertarian; Powell, who is most probusiness, Stevand Stewart. O’Connor and
Rehnquist are states’ righters, while Blackmun, #/hand Stewart are national
supremacists. Marshall is a judicial activist, Rgnst and Stewart are judicial
restraintists. Brennan and Marshall, along with #&hind Blackmun, also uphold
agency action. Stevens, O’Connor, and Stewart apymestile to agency action.
Chief Justice Burger, who was second of the 10gestin support of business,
was the only one who displayed no distinctive béraon any of the
independent variables.

Viewed from a regulatory perspective, the justidesde themselves in this
manner: three support business regulation (MarsBedhnan, and White); two
are states’ righters (Rehnquist and O’Connor);elae libertarians (Powell,
Stevens, and Stewart); and one is a national swgmistr(Blackmun). The votes
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of the remaining justice, Burger, fit none of thesd¢terns (Hagel and Spaeth
1993, 502-503).

Since numerous factors now enter individual j@ssidecision-making process in
addition to economic liberalism and since individdifferences exist among justices
who are grouped together as “conservatives” oefhls,” it becomes increasingly
difficult to predict even just individual justicegbtes in an economic case on the basis
of a general measure of their ideology in termsazinomic liberals vis-a-vis economic
conservatives, let alone to predict a court’s abile outcomes.

This does not necessarily mean that general meastijedicial ideology are
rendered useless. As Hagel and Spaeth (1993) paintwhen the percentage of pro-
and anti-business votes cast by each of the jgsisceonsidered, our results generally
comport with commonly accepted labels for the pesti ideological positions.”
Nevertheless, knowing how a justice in generabisgto vote in economic cases is not
equivalent to knowing how a justice is going toevot a specific economic case.
Moreover, information as to how members of a cobdracterize an economic case is
not revealed to outsiders prior to the final dexisiAn economic case can be defined in
numerous ways based on different issues. It caneveed as a regulation case, a case
involving national supremacy, a case concerningri@ém, or a case regarding the
exercise of judicial power. As Hagle and Spaett®8%lemonstrate, different
characterization of a case will lead justices m$ame group, either liberal or
conservative, to vote differently.

In summary, agencies need to satisfy two conditiorsder to predict an

appellate court’s decision in economic cases. Rhisty need to know the principle
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ideological dimensions involved in each legal aapd judges’ ideological positions on
each dimension. Secondly, they need to know theeidse court will select as the basis
of its decision in order to make a prediction. Haghd Spaeth’s (1993) study indicates
that it is possible, albeit difficult, to satisfiyd first condition. In economic cases, the
principle ideological dimensions are economic lghem, federalism, national
supremacy, the exercise of judicial power, andréefee to agency. It is the second
condition that is almost impossible to satisfy. €@tthan judges themselves, outsiders
will only know the issue on which a court makeseaisgion until the court’s opinion is
released. Without knowing the issue before thd fileaision, the prediction of the
court’s decision on the basis of individual jussiceleology is prone to contain a great
deal of error. More importantly, this approach igggothe fact that the bureaucracy faces
institutional uncertainty in terms of the necessityleal with a group of panels with
different policy preferences.

Ideological Variance and Institutional Uncertainty

To tackle the deficiency in the conventional apphgd develop for this project a
simple measure of institutional uncertainty. As digcussion has shown besides legal
uncertainty at the macro-level and political unaiertty at the micro-level the
bureaucracy also needs to consider institutione¢tainty at the meso-level in terms of
ideological differences among panels. In other wpwehen the bureaucracy decides to
prosecute, it needs to consider the possible dessin appellate panel will make given
that the decision from a district court is appedbted circuit court. Since appellate courts

randomly assignment judges into panels and cagasniels, the bureaucracy does not
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know which panel will hear the appeal. Given thathepanel’s decision can be
represented by the choice of its median judge, mi#ipg on the number of panels a
circuit can have and the level of ideological difieces among the panels, the range of
possible judicial choices can vary with respe@adencies’ positions. The variance in
judicial choices, as Figures 4.1 and 4.2 show, dépen the ideological variance among

judges on a circuit.

Figure 4.1 Ideological Alignment of Judges on a Hyathetical Circuit

A B C D E
< I | | | | >

Figures 4.1 shows a hypothetical circuit court vinie judges aligned on an
ideological spectrum from left to right. Judge Ghe median judge for the entire court
and X represents an agency'’s position. Given tieetare five judges, when the court
randomly assigns three into a panel, there areabhdb10 possible ways of having
panels with different membersHipWwithin these 10 panels, judges B, C, and D fumctio
as median judges in respective panels. The idezdbdifferences among B, C, and D
essentially determine the range of variance incjatichoices with respect to the

agency'’s position. As Figure 4.2 below demonstraté®n the ideological diversity of

*151/31*21=10. These panels are ABC, ABD, ABE, ACBCE, ADE, BCD, BCE, BDE, CDE.
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the entire court increases, the variance in jubahaices with respect to the agency’s

position will increase accordingly.

Figure 4.2 Enlarged Ideological Variance on a Hypdtetical Circuit

Figure 4.2 depicts the same hypothetical circuitrcwith the only difference
that the ideological variance among judges is lattg@n the court in figure 4.1. In
reality, this can happen as judges leave the bandlare replaced by presidential
appointments with different partisan and ideologpraferences. In this case, judges B,
C, and D will still function as median judges ige 10 panels with different
combination of judges. Nevertheless, the ideoldgldterences between these median
judges with respect to X is larger, meaning thatwariance in judicial choices is larger,
which increases institutional uncertainty for thedaucracy?

My theory argues that the ideological variance initm appellate court
functions as a better indicator of how accuratedyoan explain the bureaucracy’s
likelihood of choosing between prosecution ande®int. Knowledge about each

judge’s economic ideology may enable an agencgdarately predict each judge’s vote

*2 The only scenario under which enlarged ideologieaiance of the whole court does not have an impac
on the differences among the medians is that ardggs A and E are replaced by even more radical
judges and judges B, C, and D remain. In the ¢hse;ourt’s overall ideological variance is lardaut the
differences among B, C, and D remain the same.
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individually, but this does not necessarily meaat ttollectively the agency can
accurately predict the court’s outcome. Still, elfehe direction of a court’s decision
could be predicted, agencies are necessarily alstecned about the accuracy of the
prediction. This latter concern is even more im@atrthan the prediction of direction
because a prediction with low accuracy is almosammgyless. Therefore, my theory
argues that because of the collective nature oapipellate courts’ decision-making
process and the random assignment process knowtédge ideological variance
within an appellate court indicates how accuratetycan gauge the bureaucracy’s
likelihood of success in the court. The argumemivis fold. First, ideological variance
within an appellate court influences an agencyaspcution decision. As the measure of
the court’s internal group context, the ideologwialiance functions as a proxy for the
courts’ collective decision-making dynamics. Theyé the ideological variance, the
more complex the internal dynamics are. As a rethdte is more uncertainty over the
court’s final decision, which consequently redutteslikelihood of prosecution by the
bureaucracy. In other words, as shown in Figureidedlogical diversity within an
appellate court leads to variance in judicial oates in terms of panel differences with
respect to the bureaucracy’s position, creates imgtegutional uncertainty from the
perspective of the bureaucracy, and eventuallysiégreaucratic prosecution. The first
hypothesis based on this argument is that

When an appellate court’s ideological varianceeases, an agency reduces its
number of prosecution (H1)

The second aspect of my argument is that ideolbgarégance has an intervening

effect on the use of an appellate court’s ideolalgitomposition to predict its decisions.
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While a liberal appellate court in general is goindavor government regulation, due to

the court’s collective decision-making process eardlom assignment practice,

Figure 4.3 Ideological Variance of the Appellate Carts and Bureaucratic
Prosecution

Ideological Bureaucratic
Variance among Prosecution
Judges
Leads to Creates Deters
Variance Institutional
o InPanel | Uncertainty

Medians

differences among judges on the court mediatedhet’s final decision. As a result,
even though in general an agency is more likelyrtsecute when facing a liberal
appellate court, a large ideological variance witiie court increases uncertainty in
agencies’ prediction of the court’s decision in@pe cases due to enlarged differences
among panels. Therefore, agencies are less ligglyasecute even when facing
favorable appellate courts. My second hypothesessearjuently, is that

When an appellate court’s ideological varianceeases, an agency reduces its
number of prosecution even though the court in getiavors the agency (H2).
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Summary

The purpose of this chapter is to develop a thdmaiestablish a causal
relationship between institutional uncertainty geted by the appellate courts’ random
assignment of judges and the likelihood of bureaticcprosecution. My central
argument is that ideological diversity within thgpellate courts can function as a
measure of the courts’ internal group decision-mgklynamics in terms of differences
among panels. Compared to the ideological compositieasure, ideological variance is
a better measure that not only takes the countslagm assignment process into
consideration but also gauges the dynamics ofpitettess. | propose that large
ideological variance leads to more institutionatenainty in prosecution in terms of
larger variance in the courts’ choices with resped¢he bureaucracy’s position. As a
result, we should see fewer prosecutions whenuhegicracy faces an ideologically
diverse appellate court. The foundation of the thé®built upon the lessons from the
literature of administrative law, public adminigtoa, and judicial politics. Two aspects
of the theory, however, make it distinctive froneyious studies. First, unlike a majority
of studies that take a top-down view of judiciahttol of bureaucracy, this theory
examines the interaction between the courts anbduheaucracy with a bottom-up
perspective. Second, while not ignoring the rolyetl by judicial ideology based on
individual judges, this theory emphasize the agpeltourts’ institutional decision-

making process, which is ignored by most scholars.
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CHAPTER V
EMPIRICAL TESTS

As | argued in the preceding chapters, the rekeguestion for this dissertation
is how the federal appellate courts’ institutiodatision-making process affects
bureaucratic agencies’ prosecution decisions. Atingrto my theory, the probability of
agency prosecution depends on the likelihood dbwcan an appellate court. Agencies
make better predictions of an appellate court’ssilees if the court displays a smaller
variance in its range of choices with respect tenages’ positions. From the agencies’
perspective, regardless of the appellate courigypositions, it is much easier to
predict their decisions if that variance is smiadlrgue that an appellate court’s
ideological variance determines the range of clsoilbe court can make. A court with a
large ideological variance among judges will haveae dynamic decision-making
process in terms of differences among panels, wireates more institutional
uncertainty for the bureaucracy. Therefore, my th@ooposes that large variance
within an appellate court will discourage agenayseccution. In addition, | argue there is
an interaction effect between an appellate coudéslogical variance and its overall
ideological predisposition. Given an appellate tthet favors government regulation,
which should otherwise encourage agency prosecutiaye ideological variance within
the court reduces the probability of agency prosecuecause of the uncertainty
introduced by disagreement among panels. To testitbory, | chose the Antitrust
Division of the Department of Justice and the Faldérade Commission to examine the

two agencies’ choice of enforcement tools undeirtfieence of ideological variance
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within the federal appellate courts. My researekigh focuses on the agencies’ choice
of enforcement tools in dealing with their investigns, i.e. whether or not to turn an
investigation into a prosecuted case. The unihafyasis for both agencies is individual
investigations.
The Antitrust Division and Appellate Courts

Data were collected through a FOIA request forldhasion’s workload
statistics. The dependent variable is a binary oreabat indicates whether or not an

investigation is prosecuted. Investigations that@osecuted in the federal district

Figure 5.1 Antitrust Division Investigations Proseated in Federal District
Courts, 1950-1994
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courts are coded as 1, and non-prosecuted invéstigare coded as*®The data span

from 1950 to 1994.

Figure 5.2 The Antitrust Division’s Prosecution Detsions, 1950-1994
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As shown in Figure 5.1, the number of cases prdedduy the Antitrust Division
varies across the years. But as indicated by Figiethe number of prosecution
remains relatively stable compared to the total Inemof disposed investigations,
especially for the 1960s and 1970s. A number o$ips explanations can account for

such a phenomenon (Eisner 1991). As a general miageDivision rarely prosecutes

3 Prosecuted investigations include both civil arichinal cases filed in the district courts. Non-
prosecuted investigations include both settledadoskd investigations.
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more than 50 percent of its investigations, whighfecms Hawkins’s (2002) argument
that bureaucratic agencies usually take prosecasdast resort.

Court Variables

The most important independent variable of inteiseite measure of ideological
variance within the federal circuit courts. | consted the measure for the circuit courts
on the basis of the Appeals Court Database cotldnyeSonger (SES-8912678) and the
Attributes of Appeals Court Judges Database catebly Zuk, Barrow, and Gryski
(ICPSR 6796). | followed three steps to constrggjragate measures of ideological
variance for the circuit courts. The first two Hepere necessary to establish individual
judge’s economic ideology, and the final step veasalculate each circuit’'s ideological
variance based on its judges’ ideologies.

In the first step, | used the Zuk, Barrow, and GBrykataset to establish
membership for each circuit court from 1925 to 199dxt, each circuit judge was
paired with his or her voting score on economiaéss as reported in Kuersten and
Songer (2001), which was based on the Songer daldsese voting scores are
measured as the percentage of aggregate liberagumy each judge in economic cases
during his or her tenure. An ideal measure woulthlkeeone that assigns an ideological
score to a judge for each year on the bench, argdrdveal whether or not a judge’s

position changes over time. However, these dataotiexist. As a result, the Kuersten
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and Songer dataset requires the assumption thgetgumh the appellate courts from
1925-1994 have constant ideological positions snemic cases during their careéfs.

After obtaining ideological scores for each judigethe final step, | calculated
for every year in the study period and for eacbuiirthe standard deviation of these
scores. This exercise yielded twelve measuresradnge for each year in the study
period; one for each circuit court. | then calcaiththe annual averages of these twelve
scores to create a generic circuit court scoréii@entire appellate court system.
Average standard deviations for all twelve circaits necessary because the Antitrust
Division’s investigations and prosecutions canr@bloken down geographically.
Consequently, the variance scores for individuapscific circuit courts cannot be used
in the test.

In addition to the aggregate measures of ideolbgex@ance for all twelve
circuits from 1925 to 1994, | also constructed aalde to measure aggregated, circuit-
wide levels of economic liberalism among the judiyes 1925 to 1994. Each circuit’s
economic liberalism was calculated on the baste®fverage of its judges’ economic
scores. After obtaining twelve scores for each & mean value of these scores was

used as a generic measure of economic liberalistihéoappellate court system.

*4 A longitudinal study of Supreme Court justice®édogies in civil liberties cases demonstrates that
justices display various patterns of ideologicairde, i.e. some do not change, other change hneart
still others change nonlinearly (Epstein, HoeksBagal and Spaeth 1998). When it comes appellai¢ co
judges, they may display more ideological stabilitgn Supreme Court justices due to the fact tieat t
appellate courts are hierarchically under the Supr€ourt’s control. Without further empirical
examination, the author has no other choice bkeép the assumption that appellate court judgeairem
constant in their economic ideology during theimues.
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Since each judge’s economic score representsetitemage of aggregate liberal
voting in economic issues, the final ideologicalres in effect measure the circuit level
of economic liberalism. High values in this varbépresent high levels of economic
liberalism, which in general favors government tagan (Hagel and Spaeth 1993,
Schubert 1965). A comparison of Figures 5.3 anctldrly illustrates that even though
the circuit courts’ overall economic liberalism Haesen declining since 1925, the
ideological variance among judges has been inagrgasi

For the Supreme Court, there are also two measomedor its ideological
variance and the other for its overall ideologasition. The Court’s ideological
variance from 1937 to 2003 is measured with thedsted deviations of justices’
dynamic ideal points, as developed by Martin anth@(R002). Since these ideal points
have a high correlation with justices’ votes onremoic and regulatory issues (Canes-
Wrone 2003), the standard deviations of justic#sal points capture the extent to which
justices disagree with one another in economicscasih regard to the Supreme
Court’s overall ideological position, | adopted Marand Quinn’s scores for the Court’s
median justices from 1937 to 2003. Since the Supr€wurt only reviews antitrust
cases on rare occasions, | use these two measu@yg & control for any potential

effect that the Court may have on the two ageriGies.

* Theoretically, Spiller and Tiller (1997) suggdsattagencies take the Supreme Court into considerat
in decision-making. When it comes to antitrust saggecifically, since antitrust cases only occugynall
portion of the Supreme Court’s agenda, | incluge@ourt simply as a control variable.



Figure 5.5 Ideological Variance within the SupremeCourt, 1937-2003
(Standard Deviation of Justices’ Dynamic ldeal Poits)
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As shown in Figures 5.5 and 5.6, the median justidgnamic scores display a
much more volatile trend than the Court’s ideolagiariance among justices. The
ideological variance remained relatively stablemythe Warren and Burger Courts.
Nevertheless, significant membership change duhagarly Warren and Burger Courts
led to surges in ideological variance as justicél wpposite ideologies joined the
Court. By the same token, retirement of liberatiggs such as Douglas, Brennan, and
Marshall during the mid-1970s and early 1990s c¢outed to a reduction in ideological
variance. After Clinton’s appointees joined the @ptine ideological variance within the
Court increased again and went back to its previexs during the Warren and Burger
Courts. Furthermore, a comparison of the Supremgt@mnd the circuit courts shows
that while ideological variance within both thectiit courts and Supreme Court
increases overtime, the Supreme Court shows a mocé volatile trend, which offers
indirect support to the assumption that circuiges! ideologies remain relatively stable
compared to Supreme Court justices who are moilehs found by Epstein et
al.(1998).

In addition to the measures for the circuits angr&me Court, | also included a
measure for the federal district courts in ordecdnotrol for any possible effect from
district court judges. The data provided by thei#tunst Division include the number of
civil and criminal cases won and lost in distriotids each year from 1950 to 1994. |
constructed a winning ratio measure for the AngitiDivision on the basis of the
percentage of the Divisions’ cases that were wohigh winning ratio indicates that the

district courts favor the Division. Since such wimgratios are not available to the
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Division until the end of each year, | lagged tmsasure in the test in order to catch any
of its temporal effect on the Division’s prosecutidecisions. A high winning ratio in a
previous year should encourage more prosecutidhéiivision. As shown by Figure

5.7, the Division has a very high winning ratiae district courts.

Figure 5.7 The Antitrust Division’s Winning Ratio in District Courts,
1950-1994
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Control Variables
Following Eisner and Meier (1990), | divide the trmhvariables into three
clusters: exogenous economic forces, externaligallitorces, and internal bureaucratic

forces (278). The exogenous economic variabldadeche consumer price index, as
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shown in Figure 5.8, and the national unemploymate, as shown in Figure 5.9 The
focus of Eisner and Meier’s study is on how thei#mst Division’s choice of antitrust
cases in different legal areas, such as monopa@ygens, and price fixing, is influenced
by internal and external factors. In other wordsgjrtfocus is on explaining the
Divisions’ policy changes. Eisner and Meier finattlexcept for the consumer price
index which has no effect on the filing of casealirthree policy areas, the
unemployment rate has a significant impact on gregntages of filed monopoly and
mergers cases. Even though my dissertation hetegedit focus and examines the
Division’s choice of enforcement tools, i.e. whetbenot the agency chooses to
prosecute its investigations, these two externahemic variables are included because
theoretically both variables might have a significenpact on the Divisions’

prosecution decisions.

Figure 5.8 Consumer Price Index, 1950-1994
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According to Eisner and Meier, the consumer pnckek is a measure of
inflation, and a rising inflation rate should treggmore antitrust actions to “counter the
inflationary effects of monopolistic behavior” (Ber and Meier 1990, 278). The
unemployment rate on the other hand has only arectceffect on antitrust actions
since the political pressure to reduce unemployrfraight translate into a greater
willingness to file antitrust actions, especiallyrithg Democratic presidential

administrations” (ibid.).

Figure 5.9 National Unemployment Rate, 1950-1994
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A further consideration is that the Division mayn@wve symbolic goals by

increasing its antitrust actions when facing higemployment and inflation rates.
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According to Hawkins (2002), prosecution not ondglan instrumental purpose in terms
of remedying problems but also an expressive p@rphse agency can use prosecution
“as a forceful and dramatic way of making a motatesment about an undesirable or
offensive matter—a deliberate flouting of the laparticularly nasty act, or perhaps a
neglect of one’s obligations” (Hawkins 2002, 5n&lly, the agency may use
prosecution as an organizational device to disfilagir activity, their responsiveness to
the concerns of the public, and their ability tokena difference” (ibid.). Since | do not
distinguish between prosecutions in different polceas, the inclusion of these two
external economic variables controls for whethemnairthe Division uses prosecution as
a symbolic gesture in response to the economispresrom the public.

Besides these economic variables, | consider tipadtnof Congress and the
president. Regarding the effect of these two malitprincipals on the Division’s policy
choices in terms of prosecuting different antiteestes, Eisner and Meier (1990) and
Wood and Anderson (1993) reach very different aggiohs. Eisner and Meier find no
significant influence from either Congress or thesment on the Division’s policy
choices. Alternatively, Wood and Anderson demonstiaat both Congress and the
president significantly affect the Division’s palichoices in terms of pursuing different
types of antitrust cases. Since my model focusdb®Division’s prosecution decisions
in general, i.e., regardless of policy area, ierdfno additional test to verify either study.
| included these two variables because | suspehtgdany significant influence from
Congress and the president on the Division’s deassto prosecute reflect more of the

agency'’s desire to use prosecution as an expredswee than using it in an
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instrumental sense that satisfies either Congnese@resident’s preferences in a
specific policy area.

As shown in Figures 5.10 and 5.11, there are twason@s for the Congress, one
for the House and the other for the Senate. | &s@de-Rosenthal DW-NOMINATE
scores for members of Congress who served on th&glicommittees in both chambers
from 1950 to 1994. For each committee each yassetl an average NOMINATE score
to measure the level of liberalism for the wholencaittee. | did not use the scores for
the subcommittees on antitrust because they wdravadable in these data. For

presidential influence, | created dummy variabtesepresent different administrations.

Figure 5.10 Senate Judiciary Committee DMNOMINATE Scores,
1950-1994
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Figure 5.11 House Judiciary Committee DWNOMINATE Scores,
1950-1994
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The two internal bureaucratic variables are budgetthe ratio of lawyers to
economists. Budgets have been demonstrated to &iéemmtive control mechanism of
the bureaucracy by political principals since agemare very sensitive to changes in
their administrative resources (e.g., Wood and Wzde 1994). Since prosecution
requires much more resources than other infornmfareament methods, | hypothesize
that the Antitrust Division will increase proseautialong with an increase in its budget.
As shown in Figure 5.12, the Division’s budget éaich year was standardized as

constant-dollar budget on the basis of its 199cation.
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Figure 5.12 Antitrust Division Budget in 1994 Consnt Dollars, 1950-
1994
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| included the ratio of lawyers to economists baeawhether of the different
effects of these professions on the agency. Acagridi Weaver (1977), lawyers in the
Division “were too exclusively concerned with thetual, current behavior of business
firms and with winning the case at hand, not conegrenough with the economic
impact of their work” (Weaver 1977, 30). Winningtbase at hand, in the eyes of the
lawyers in the Division, is closely related to tgency’s reputation and has an impact
on future cases.

The staff lawyers themselves value what they tloihks a reputation for “solid”

legal work and for winning the cases they bringdAlmose who are most
rigorous in their criticism of weak cases belielvattby their rigor they are in the
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long run strengthening the division’s prosecutopiaiver. They fear the effect of

too many acquittals on the number of cases thaidiviwill be able to bring

successfully in the future, as well as on the bessrbehavior that they think the

division’s reputation affects (Weaver 1977, 112).

In addition, since new lawyers in the Division oftghare a goal of obtaining
prosecution experience in order to enhance theik@h&alue to private employers, they
usually prefer to win cases within a short peribtimme, meaning that they would
choose the most legally sound cases to prosecateteough they may not have an as
good economic impact.

Economists, on the other hand, have a differentipyi When Thomas Kauper
introduced professional economists into the ArgitiDivision and created the Economic
Policy Office (EPO) in 1972, staff economists dgrinitial investigations “would reveal
that a potential case lacked economic merits, évenould be won before the courts”
(Eisner 1991, 140). Not long after, however, ecoistsrbegan to play a much more
positive role: “By the middle of the decade [197@sjonomic analysis was being used
to generate cases by identifying sectors of the@ty where various competitive
problems were likely to be found” (Eisner 1991, L&ince 1978, according to Eisner,
economists have assumed responsibilities in e\apga of the agency’s enforcement
from selection of investigations to prosecutiord antimately, to judgment
enforcement.

Although the aforementioned studies have demorestithiat lawyers and
economists have different priorities, there is lE@canswer to how lawyers and

economists act differently in turning an investigatinto a prosecuted case. Although

lawyers are mostly concerned with winning cases guick manner, they are also aware
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of the legal cost of prosecuting the wrong casenBmists, who now play an equally
important, if not more, role in prosecution, alswarstand that amconomicallysound
case is not necessarlggally sound. Differences in priorities by lawyers andreamists
may lead them to prosecute substantively diffecases. In terms of prosecution,
however, as a general matter, there is no theategason to propose that lawyers are
more likely to prosecute than economists or viasaeespecially when, today, the two
groups are cooperating with each other closelycesthe data for the number of lawyers
and economists hired by the Division before 19%rent available, | used a dummy
variable that designated 1972 as the starting ipeahich economists began to exert an
influence on prosecution. The last control variabla dummy variable created for the
Antitrust Procedures and Penalties Act of 1974.0Adimg to Wood and Anderson
(1993), “the clear intent of Congress was for thit®ust Division to enforce the law
more vigorously through criminal prosecutions” (Vdcend Anderson 1993, 13). As a
result, the agency may increase its prosecutisasponse to such a structural change.
Table 5.1 provides descriptions of the variablesdua this analysis.

Empirical Results and Discussion

To examine the relationship between federal cantsthe Antitrust Division, |
run four models with different court measures. Titet three models test the first
hypothesis, and the fourth model tests the secgpdthesis, which can also be seen the
fully specified model compared to the first thrd2ue to the binary nature of the

dependent variable, logit analysis was used.
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Table 5.1Means and Standard Deviations for Variables Used
Variable Mean Standard Deviation
Winning Ratio in District Courts 0.9 0.06
Economic Liberalism of the Circuits 52.08 3.2
Median Justice’s Dynamic Ideal Point 0.39 0.52
Ideological Variance within the Federal Circuit @su 10.61 2.14
Ideological Variance within the Supreme Court 1.99 0.39
Constant-Dollar Budget (in Millions) 43.95 19.42
National Unemployment 5.8 1.6
Consumer Price Index 63.57 40.87
Judiciary Committee of the Senate -0.03 0.06
Judiciary Committee of the House -0.07 0.06

In the first model (Table 5.2), | employ the maasuhat assess the courts’ levels
of economic liberalism. For the circuit courts, theasure is based on individual judges’
percentage of aggregate liberal voting in econarases. For the Supreme Court, the
measure is median justice’s dynamic ideal poinstroicted by Martin and Quinn
(2002). Higher scores, however, are associatedhigtimer levels of conservatism. The
purpose of running this model is to verify whetties conventional wisdom about the
relationship between judicial ideology and bureaticrregulation is empirically
substantiated in the area of antitrust law.

The results, as shown in Table 5.2, are mixedappellate courts, the level of
economic liberalism has a significant influencetlo& Antitrust Division’s prosecution
decisions, which confirms the conventional wisdonuidicial politics that high levels of
economic liberalism in appellate courts represdehdency to favor government

regulation.
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Table 5.2 Judicial Liberalism and Antitrust Division Prosecution, 1950-1994

Coefficient Marginal

Effect on

Predicted

Probability
Economic Liberalism of the Circuits 0.076*** 0.04
Median Justice’s Dynamic Ideal Point 0.388* 0.04
District Court Winning Ratio Lagged 0.565 0.0
Internal Bureaucratic Variables
Budget 0.004 0.01
Lawyer-Economist Ratio 0.297* 0.02
Exogenous Economic Variables
Consumer Price Index -0.010 -0.06
National Unemployment 0.103*** 0.03
Political Variables
Senate Judiciary Committee -5.141%** -0.05
House Judiciary Committee 3.724* 0.03
Truman 1.079*** 0.04
Eisenhower 1.483*** 0.07
Kennedy 0.459** 0.02
Johnson 0.073 0.0
Nixon -0.119 -0.0
Ford -2.223%** -0.1
Carter -1.904*** 10.
Reagan -0.205 010.
Bush 0.399* 0D.
Authority to Prosecute
Antitrust Procedures and Penalties Act 2.189* 0.17
Constant -6.973***

legend: * p<0.05; ** p<0.01; *** p<0.001
Number of Observations = 12669
Wald Chi2 Test of Joint

Significance of Coefficients ¥> = 1063.39 = 0.000)
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A one standard deviation increase in the appetiatets’liberalismleads to a 4
percent increase in the probability of prosecubgrthe Division. The Supreme Court,
however, has a significant but opposite effecttifesCourt becomes more conservative,
the Antitrust Division is more likely to prosecuteone standard deviation increase in
the median justice’sonservatismesults in a 4 percent increase in the Division’s
likelihood of prosecution. Such conflicting empaicesults indicate that judicial
ideology, alone, is not necessarily a good indicatdhe possibility that the Antitrust
Division would prosecute. In addition, a test ofasgres of fit suggests that a model
without the two court measures is more likely tedngenerated the observed data.
Furthermore, as predicted by my theory, the sefityitneasure of the model is rather
low. This first model only correctly predicts 2.p@&rcent of investigations that were
actually prosecuted by the agency.

The second model tests my first hypothesis with tneasures of ideological
variance for the appellate courts and the Supremet(Qrespectively. Statistics shown in
Table 5.3 provide direct support for my first hyipesis. The ideological variance within
the circuit courts has a significant and negatmpact on the Antitrust Division’s
prosecution decision. A one standard deviationeiase in the circuit court’s ideological
variance leads to an 8 percent decrease in thalpitdip of prosecution by the Division.
Compared to the first model, this second modelehsensitivity measure of 4.86
percent, meaning that it correctly predicts 4.8&@®et of the investigations that were
actually prosecuted by the agency, more than ddbhblsame measure in the first model

with economic liberalism measures. Moreover, thasnees of fit test indicates that the
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Table 5.3 Judicial Uncertainty and Antitrust Division Prosecution, 1950-

1994
Coefficient Marginal
Effect on
Predicted
Probability]
Ideological Variance within the Circuits -o@** -0.08
Ideological Variance within the Supreme K Vks) 0.03
District Court Winning Ratio Lagged -0.792 -0.0
Internal Bureaucratic Variables
Budget -0.016* -0.05
Lawyer-Economist Ratio 0.173 0.01
Exogenous Economic Variables
Consumer Price Index 0.020** 0.12
National Unemployment 0.132*** 0.03
Political Variables
Senate Judiciary Committee -2.418** -0.02
House Judiciary Committee 2.325 0.02
Truman 1.355%** 0.05
Eisenhower 0.938*** 0.04
Kennedy -0.061 -0.0
Johnson -0.130 -0.0
Nixon -0.051 -0.0
Ford -0.585 -0.03
Carter -0.476 -0.02
Reagan 0.524* 0.03
Bush 0.730*** 0.03
Authority to Prosecute
Antitrust Procedures and Penalties Act 0.45 0.04
Constant -0.391

legend: * p<0.05; ** p<0.01; *** p<0.001
Number of observations = 12669
Wald Chi2 Test of Joint
Significance of Coefficients

¥’ = 1074.08 § = 0.000)
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second model with ideological variance measuresoe likely to have produced the
observed data than a model without such measures.

Regarding the ideological variance within the SapreCourt, it also has a
significant influence on the agency. Contrary te ithpact of ideological variance
within the circuit courts on the agency, howeveona standard deviation increase in the
ideological variation among justices leads to @&&ent increase in the probability of
prosecution by the Division. Although my theory dawt offer any hypotheses
regarding the influence of the Supreme Court, arssible answer to such a
phenomenon lies with the Supreme Court’s authdoitgontrol its own agenda. When
the ideological variance within the Supreme Coucteases, it means that justices are
less likely to agree with one another in terms batwcases merit the Court’s attention.
In other words, as a general matter, the Court reeigw fewer cases than it normally
does if the ideological variance within the Cosrtarge. As a result, a large ideological
variance reduces the possibility that the AntitiDisiision’s prosecution is going to be
reviewed by the Court. Consequently, the agenayare likely to prosecute. Whether or
not such an explanation holds water depends onef@mpirical studies.

The third model combines the previous two modglsmbluding both the judicial
ideology variable and ideological variance varialihough the second model provides
empirical support to my theory, it faces the dar@fenisspecification for not controlling
the effect of judicial ideology. As pointed out Kgnnedy (1998), logit models are
sensitive to misspecifications in the sense th@nasors will be inconsistent when

explanatory variables are omitted (Kennedy 1998) 24
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Table 5.4 Antitrust Division Prosecution, 1950-1994
Coefficient Marginal
Effect on
Predicted
Probability
Ideological Variance
Ideological Variance within the Circuits -0.313%** -0.09
Ideological Variance within the Supreme Court 2. 0.01
Judicial Ideology
Economic Liberalism of the Circuits 0.017 0.01
Median Justice’s Dynamic Ideal Point 0.615** .00
District Court Winning Ratio Lagged 0.285 0.00
Internal Bureaucratic Variables
Budget -0.007 -0.02
Lawyer-Economist Ratio 0.066 0.01
Exogenous Economic Variables
Consumer Price Index 0.013 0.08
National Unemployment 0.092** 0.02
Political Variables
Senate Judiciary Committee -3.590***  -0.03
House Judiciary Committee 4.326** 04.
Truman 0.524 0.02
Eisenhower 0.599* 0.03
Kennedy 0.075 0.0
Johnson 0.14 0.01
Nixon -0.105 -0.01
Ford -0.822 -0.04
Carter -0.824 -0.04
Reagan 0.423 0.02
Bush 0.667*** 0.02
Authority to Prosecute
Antitrust Procedures and Penalties Act 10.9 0.07
Constant -1.052
legend: * p<0.05; ** p<0.01; ** p<0.001
Number of observations = 12669
Wald Chi2 Test of Joint
Significance of Coefficients x> = 1074.07 § = 0.000)
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Theoretically, my theory does not eliminate thie f judicial ideology in
affecting agency prosecution. | therefore addedwo ideology measures for the
circuits and the Supreme Court and ran the thirdehas a better specified model. As
reported in Table 5.4, my theory’s argument abbatinfluence of ideological variance
within the circuit courts still receives suppomrdn empirical results. A one standard
deviation increase in the circuit courts’ ideoladigariance leads to a 9 percent decrease
in the probability of prosecution by the Divisidmlding all other variables at their
means. The level of liberalism within the circudtses not appear to have any significant
influence on the Division’s prosecution decisidfith regard to the Supreme Court,
however, the pattern of influence is the opposa@gared to the circuit courts. While
the ideological variance within the Supreme Coogsinot significantly affect Division
prosecution, the median justice’s ideology doesnA standard deviation increase in the
justice’s conservatism results in a 6 percent msean the probability of prosecution.

Such a pattern may be a result of the structuff@rdnces between the Supreme
Court and the circuit courts. In terms of couresithe First Circuit is the smallest court
of twelve circuits, with ten judges (six active dodr senior). The Ninth Circuit is the
largest circuit, with twenty-eight active judges shown earlier in Table 5.1, the
ideological variance within the circuits has a miarger standard deviation than that of
ideological variance within the Supreme Court. Assult, the Supreme Court’s smaller
size compared to the circuit courts may attenusdartfluence of its ideological variance

among justices on the Division’s prosecution.
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The second structural difference between the dicmuirts and the Supreme
Court is the circuits’ random assignment of judged cases. Even though each circuit
panel consists only of three judges, random assgihmakes it impossible for agencies
to know which panel of judges will hear an appesbkbe filing. This makes the
knowledge about judges’ ideologies of less valuagared to the knowledge about the
ideological variance among judges within a spediicuit. As a result, the structural
differences between the circuit courts and the &uprCourt may contribute to the
different patterns of influence by the two typesd#ological variance measures
reported in Table 5.1. Because of the contradiatesylts from Tables 5.3 and 5.4
regarding the Supreme Court, more study is clesdded to explore how the Supreme
Court’s unigue agenda setting procedure and iesraizke the role of ideological
variance function differently when compared to ¢ireuit courts.

Empirical Test of the Second Hypothesis

To test the second hypothesis, which states thatwah appellate court’s
ideological variance increases, an agency redtsesimber of prosecution even though
the court in general favors the agency, | createxdimteraction variables by multiplying
the courts’ ideological measures with their ideatagvariance measures. Due to the
standard practice that individual terms of an exté&on variable need to be included in a

empirical testing, this model can be seen the fgplgcified model among the four.
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Table 5.5 Antitrust Division Prosecution (CompleteModel), 1950-1994

Coefficient Marginal Effect
on Predicted
Probability
Ideological Variance
Ideological Variance within the Circuits -1.01* -0.3
Ideological Variance within the Supreme Court 1.232** -0.08
Judicial Ideology
Economic Liberalism of the Circuits -0.074 4.0
Median Justice’s Dynamic Ideal Point -3.803*** 0.35
District Court Winning Ratio Lagged 0.175 0.00
Interaction
Economic Ideology*Economic
Variance of the Circuits 0.012 0.15
Median Dynamic Ideal Point*Ideological Variance 2.158*** 0.42
Internal Bureaucratic Variables
Budget -0.015 -0.04
Lawyer-Economist Ratio -0.179 -0.01
Exogenous Economic Variables
Consumer Price Index 0.021* 0.12
National Unemployment 0.055 0.01
Political Variables
Senate Judiciary Committee -4.58*** -0.04
House Judiciary Committee 4.244** 0.
Truman 1.235** 0.04
Eisenhower 0.637* 0.03
Kennedy 0.034 0.0
Johnson -0.017 -0.00
Nixon 0.069 0.00
Ford -1.02 -0.05
Carter -0.942* -0.05
Reagan 0.373 0.02
Bush 0.606*** 0.02
Authority to Prosecute
Antitrust Procedures and Penalties Act 4*49 0.12
Constant 7.273

legend: * p<0.05; ** p<0.01; ** p<0.001

Number of observations = 12669

Wald Chi2 Test of Joint

Significance of Coefficients x? = 1086.92 ¢ = 0.000)
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Although my argument with regard to the relatiopdhetween federal appellate courts’
ideological variance and antitrust prosecutionreasived consistent support from the
second and the third model, the relationship betvike Supreme Court and the
Antitrust Division appears to be problematic. As thedian justice’s conservatism
increases, the Division is more likely to prosecutkich contradicts the conventional
wisdom in judicial politics. Such an anomaly, howe\wcould be the result of model
misspecification. In addition, the ideological \earce with the Supreme Court has a
positive impact on the Division’s prosecution dems. Larger ideological variance
within the Supreme Court encourages prosecutiaihofigh | have argued that the
Supreme Court’s agenda setting power may playeinatuch a phenomenon, such a
result could also be the result of model misspeaiion. The fourth model provides me
an opportunity to examine the strength of the tinste models.

As shown in Table 5.5, the ideological variancenmitooth the appellate courts
and the Supreme Court has a significant impachenikelihood of prosecution by the
Antitrust Division. A one standard deviation incsean the ideological variance within
the appellate courts leads to a 30 percent redutithe likelihood of prosecution. With
the Supreme Court, even though the ideologicabwag still significant affects
prosecution, the effect is much smaller. A oneddath deviation increase in the
ideological variance within the Supreme Court aelsults in about 1 percent reduction
in the prosecution likelihood. Although such a tesantradict the result regarding the
Supreme Court in the previous models, the firsollygsis in my theory about the

relationship between ideological variance and prosen decisions receives consistent
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support from the empirical test with regard to éipgpellate courts. The ideological
variance within the appellate courts has a sigaifi@and negative impact on the
Antitrust Division’ prosecution decisions.

When it comes to the courts’ ideology alone, theedlate courts’ level of
liberalism does not significantly influence proseon. On the contrary, the Supreme
Court’s overall ideology represented by its medtestice is statistically significant. A
one standard deviation increase in the mediarcgistconservatism contributes to a 35
percent reduction in the likelihood of prosecutién.interesting pattern emerges if we
compared the appellate courts to the Supreme Génara the Antitrust Division’s
perspective, the ideological variance within thpelate courts plays a much more
significant role in the agency’s prosecution dexisi For the Supreme Court, the effect
of ideological variance and ideology is exactly tpposite. Although the ideological
variance within the Supreme Court is still a sigpaift factor, its effect is much smaller
than the Court’s overall ideology. | suspect that structural differences between the
appellate courts and the Supreme Court may comériiousuch a pattern.

Since every appellate court adopts the ratheeseerrandom process of
assigning judges to reviewing panels, the Antitisision does not know which panel
of judges will review its cases given that it ipapled. As a result, a general knowledge
about the ideological variance within a circuit bexs a better indicator of the court’s
behavior than the knowledge about the court’s dvieleology. The Supreme Court,
however, is relatively small and has stable mentiyer#&\s a result, the ideology of its

median justice plays a more important role thanidieelogical variance. Again, the
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focus of my dissertation is not on the differetiatle played by the appellate courts and
the Supreme Court on agency prosecution. Neveghelee pattern | just discussed can
be a subject for future research.

With regard to my second hypothesis which statasitfeological variance
within an appellate court reduces prosecution evieen the court favors government
regulation, the empirical result is mixed. The iatgion variable for the appellate courts
is not significant and in the wrong direction. Wigtspect to the Supreme Court,
however, the ideological variance within the Caondeed alleviates the effect of
median’s justice’s conservatism. Large ideologu@iance within the Court encourages
agency prosecution despite that the median justicenservative. Because of the mixed
result, further analysis is needed to test theroigeness of the second hypothesis.

Regarding the control variables, the only varialthed perform consistently and
have significant impact on the Antitrust Divisiompsosecution decisions are the
following: the Senate Judiciary Committee, the Bismver administration, and the first
Bush administration. Contrary to the findings by iand Anderson (1993 the
Senate Judiciary Committee has a negative impattiepossibility of prosecution. A
one standard deviation increase in the commitidesalism reduces the probability of
prosecution from 2 to 5 percent. One possible egtian is that the Division shifts its
resources away from prosecution to other informé&breement tools such as consent

agreement in order to meet a high demand from ¢émat® Judiciary Committee as it

“® In their study, the ADA scores for both congresaisubcommittees are positively related with the
Division’s total number of prosecutions, althougtt im a significant manner.
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becomes more liberal and requires more antitrugiress Compared to prosecution,
settlement produces more quick resfflts.

With regard to presidential influences during theelBhower administration and
the first Bush administration, the Division is mdikely to prosecute compared to the
Clinton administration, which is the reference adistration in the model. While such a
result contradicts with the common view that a Reigan administration is more
favorable toward business than a Democratic adinatign, one possible explanation
that may account for such an anomaly is that omtyytears of Clinton era enforcement
data are included in the model. Coincidently, thetiaust enforcement during the first
two years of Clinton administration is relativebm compared to the Eisenhower and
Bush administration as shown in Figure 5.1. In &oidj according to Litan and Shapiro
(2001), although “antitrust policy turned more waisti during the Clinton years than in
the prior Bush Administration, and sharply morawecthan during the Reagan
Administration,” most of the increase in antitrastivities happened during the years
from 1995 to 1998 (1). Therefore, the statistiaadiing for the Eisenhower and first
Bush administration might be a result of not hawngplete data about antitrust
prosecution during the Clinton administration.

Even though the empirical test offers support jotheory, the adjusted count R
measures for the four models indicate that the sagkea whole do not increase the

likelihood of success in predicting the AntitrusviBion’s prosecution decisior8.In

" Unfortunately, such an explanation contradicthiie signs of the House Judiciary Committee which
are positively related with the Division’s prosdouatdecisions, although the House factor is sigatiii

only in the first and the third model.

8 The adjusted count’Rneasures for all four models are 0.
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the data, 77.12 percent of cases are not prosesultiech means that if one predicts non-
prosecution on the basis of such information, 7pdZent of time the prediction is
going to be correct. In addition, since none ofgaasitivity measures are close to 22.88
percent, which is the percentage of cases thairasecuted in the data, it indicates that
more information is needed in addition to knowledgeut the courts’ ideological
variance and level of economic liberalism. One fdssnswer is that case facts matter
in prosecution decision. In this project, all tlzese facts are consumed by the error term
in the model, and | assumed that they only hadaameiffect on prosecution decisions.
In practice, the Division may distinguish betwedifedent types of cases and make
prosecution decisions accordingly. Despite suchaaldack, empirical evidence from
the Antitrust Division offers significant suppoa the theory”’
The Federal Trade Commission and the Appellate Cous

The empirical test of the Federal Trade Commissarot as comprehensive and
conclusive as that of the Antitrust Division dudhe lack of reliable data for the entire
study period. Again, the dependent variable forRf€ is a binary measure that
indicates whether or not a case is decided by T&d-administrative law judges. Cases
decided by the ALJs are coded as 1, and settlexs casled as U.The data are based on

the FTC’s annual reports.

“9 also tried to take into consideration the effeictime and Solicitor Generals. Multicollinearity,
however, prevents me from having meaningful test.
9 This includes both Part Il and Part Ill settlensent
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Figure 5.13 FTC Prosecution Decisions, 1978-1994
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As shown in Figure 5.13, the FTC prosecutes ordgnall percentage of its
investigations as well. Since no reliable inforroatis provided in the annual reports
prior to 1978 regarding the number of cases setttgtosecuted in front of ALJs, the
empirical test of the FTC only covers the periamhirl978 to 1994. Similar to the test of
the Antitrust Division, | run four models with d#fent court measures. Control variables
are the same as those used in the Antitrust Divisiodels except for the dummy
variables of lawyers-economists ratio and the Audit Procedure and Penalties Act of

1974

*1| failed to obtain information about the numbeitafyers and economists hired by the FTC from eithe
the agency itself or from the center at St. Lowh regard to the APPA Act, since it was passetidi4,
and my test only covers the period from 1978 to4l®9ere is no structural change from the passtge o
the act regarding the test.
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Empirical Results and Discussion

As shown in Tables 5.6 through 5.9, none of thetamgasures have significant
impact on the FTC’s decision to prosecute, exaapthfe ideological variance within the
Supreme Court that is significant at the 10 pertmrdl. A one standard deviation
increase in the Supreme Court’s ideological vagasmmong justices leads to a 10
percent increase in the probability of prosecubgrihe FTC’s Administrative Law
Judges. Similar to the possible explanation offemettie discussion of the Antitrust
Division, the FTC may also increase its prosecutibien the chances of review by the
Supreme Court are slim.
Explanation for Differences between the Two Organiations

Although the test of the FTC limits the applicatiaf my theory, it offers an
opportunity to explore why the two agencies reaatdurts differently. Numerous
studies have examined the differences between @straitive agencies and independent
commissions (e.g., Foote 1988, Jaffe 1973, andriBohi 1988). According to Verkuil
(1988), two major features that separate indepdrasmnmissions from departmental
agencies are “decisional independence” and “calatgcision-making.” Compared to
departmental agencies, independent commissionyg amgee decisional independence
due to unique statutory arrangements. Indepenaentissions are usually bipartisan
and include commissioners from both parties. Corsimiers serve fixed terms and
cannot be removed by the president without expragses. When it comes to decision-

making process, the purposes and effects of indigrgrrommissions’ collegial
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Table 5.6 Judicial Liberalism and FTC Prosecution1978-1994

Coefficient  Marginal
Effect on
Predicted
Probability
Economic Ideology of the Circuits -0.130 -0.05
Median Justice's Dynamic Ideal Point 0.081 0.0
Internal Bureaucratic Variable
Budget 0.020 0.05
Exogenous Economic Variables
Consumer Price Index -0.001 -0.0
National Unemployment 0.171 0.02
Political Variables
Senate Judiciary Committee 18.710 0.09
House Judiciary Committee -1.604 -0.04
Carter 0.550 0.03
Reagan -0.544 -0.03
Bush 0.006 0.0
Constant 2.406

legend: * p<0.05; ** p<0.01; *** p<0.001

Number of observations = 565

Wald Chi2 Test of Joint

Significance of Coefficients v*=30.4 p = 0.000)
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Table 5.7 Judicial Uncertainty and FTC Prosecution,1978-1994

Coefficient  Marginal
Effect on
Predicted
Probability
Ideological Variance within the Circuits -09D2 -0.0
Ideological Variance within the Supreme 136 0.1
Internal Bureaucratic Variable
Budget 0.082 0.19
Exogenous Economic Variables
Consumer Price Index 0.095 0.3
National Unemployment 0.195 0.03
Political Variables
Senate Judiciary Committee 20.713 0.1
House Judiciary Committee -6.850 -0.01
Carter 2.611 0.12
Reagan 0.845 0.05
Bush 1.542 0.08
Constant -29.722

legend: * p<0.05; ** p<0.01; *** p<0.001

Number of observations = 565

Wald Chi2 Test of Joint

Significance of Coefficients v* = 31.52 f = 0.000)
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Table 5.8 FTC Prosecution, 1978-1994

Coefficient  Marginal
Effect on
Predicted
Probability

Ideological Variance
Ideological Variance within the Circuits 0.107 0.02
Ideological Variance within the Supreme Court 376 0.10

Judicial Ideology

Economic Liberalism of the Circuit -0700 -0.00
Median Justice’s Dynamic Ideal Point 741 -0.03
Internal Bureaucratic Variable

Budget 0.077 0.18
Exogenous Economic Variables

Consumer Price Index 0.087 0.27
National Unemployment 0.231 0.03
Political Variables

Senate Judiciary Committee 19.158 0.09
House Judiciary Committee -9.123 -0.03
Carter 2421 0.11
Reagan 0.855 0.04
Bush 1.542 0.08
Constant -30.073

Legend: * p<0.05; ** p<0.01; *** p<0.001

Number of observations = 565

Wald Chi2 Test of Joint

Significance of Coefficients ¥’ =32.33 ) =0.0012)
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Table 5.9 FTC Prosecution (Complete Model), 1978-99

Coefficient Marginal
Effect on
Predicted
Probability
Ideological Variance
Ideological Variance within
the Circuits -5.975 -0.97
Ideological Variance within
the Supreme Court -3.28 -0.09
Judicial Ideology
Economic Liberalism of the Circuit -1.532 -0.65
Median Justice’s Dynamic Ideal Point -21.646 790.
Interaction
Economic Ideology*Economic
Variance of the Circuits 0.111 0.77
Median Dynamic Ideal Point*ldeological
Variance 10.34 0.81
Internal Bureaucratic Variable
Budget 0.079 0.18
Exogenous Economic Variables
Consumer Price Index 0.097 0.31
National Unemployment 0.151 0.02
Political Variables
Senate Judiciary Committee 21.966 0.10
House Judiciary Committee -2.527 -0.01
Carter 2.885 0.13
Reagan 0.54 0.03
Bush 1.674 0.09
Constant 67.138

Legend: * p<0.05; ** p<0.01; *** p<0.001
Number of observations = 565
Wald Chi2 Test of Joint

Significance of Coefficients ¥> = 37.89 ( = 0.0005)
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decision-making is different from the process folal by departmental agencies headed
by a single administrator.

It is meant to be consensual, reflective and plstral It expresses shared

opinions rather than decisive ukases. In this sarmkegial bodies express

deeply felt values about the decisional processyEre more concerned with
the values of fairness, acceptability and accuthag with the single dimension
of efficiency (Verkuil 1988, 260-26FY.

Drawing upon Verkuil's discussion of independeninenissions’ collective
decision-making process, | propose that indepenctanimissions and department
agencies react differently to judicial influenceedo the differences between their
decision-making processes.

Borrowing from Shughart, Tollison, and Goff's (B)8nodel with a slight
modification>® | contend that the variance of predictions madebgpendent
commissions about possible judicial outcomes idlleminan that made by department
agencies. A basic assumption of my argument isaaviewing court’s choices of
policy outcomes over a unidimensional iséwee distributed on the closed interval [ X
, Xr ], by which X _is the most liberal decision a court can makeXagthe most
conservative decision. Agencies’ expectation ofdbwrt’s choice, as a result, is a

proper subset of [ X, Xgr ] and distributed on the closed interval [a, bjddr the

assumption that such a distribution of expectasmingle-peaked with finite mean and

2 Based on such distinctions, Verkuil suggestsitiggpendent commissions and departmental agencies
should be given different tasks. While the fornsebeést suited to make factual decisions, the latter
functions the best in implementing broad programs.

%3 Shughart et al. examine the agencies’ policy ayipstudy agencies’ expectation of the courts’icko

of outcomes.

** Shughart et al. choose unidimensional issue tpliyrthe model.
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variance, the calculation made by a department@ged by a single head will have a
mean ofu with variances”.

With regard to independent commissions with n mes)keessuming that each
member’s variance of expectation equals to thatsihgle-head administration, ic; =
o7, the central limit theorem dictates that the miearthe independent commission’s
calculation would b@ = (u1 + p2 + ...+ py) / n with a variance?® / n, which is smaller
than the variance for departmental agencies. laeratlords, independent commissions’
prediction of judicial outcomes is more efficiehtih that of departmental agencies due
to a smaller variance.

| contend that such a difference in variance irdutifferent reaction to judicial
influence by agencies. A smaller variance in tredmtion of courts’ choice of possible
outcomes means more certainty. In other words pedegent commissions tend to be
less uncertain about possible judicial outcomes ttepartmental agencies. Because of
such a higher level of certainty about judicialamumes, | contend that a selection effect
in independent commissions’ prosecution decisioag have obscured any manifest
influence from appellate courts. When uncertaifityud an appellate court’s judicial
rulings is removed from an independent commisside@sion-making process, the
commission will make decisions between settlemedt@osecution in a manner that
does not contradict judicial preferences. As altegus empirically difficult to discover

any manifest influence from the appellate courte@mmission’s prosecution decisions.
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Summary

In this chapter, | test the influence of ideologicariance within appellate courts
on agency prosecution with the data from the AmitiDivision and the Federal Trade
Commission. The evidence from the Antitrust Divisgoprosecution decisions from
1950 to 1994 provides direct support to my theonyggor argument that the ideological
variance within the federal appellate courts hagyaificant impact on agencies’
decisions to prosecute. Large ideological variamitiein appellate courts discourages
prosecution because it makes difficult for agentagsredict the courts’ choice of
outcomes. Although the empirical results from tA€Hails to provide additional
support to my theory and limits its generalizationy, examination of the differences
between departmental agencies and independent asmoms illustrates that future
studies of the interaction between the judiciarg bareaucracy needs to take into
consideration the structural factors that distisgudepartmental agencies from
independent commissions. Finally, my study of tmitfust Division reveals that
ideological variance within the appellate courtd #me Supreme Court plays a different
role in determining the Division’s prosecution. Ratthan discouraging prosecution,

large ideological variance within the Supreme Ceuaxtourages prosecution.
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CHAPTER VI
SUMMARY AND CONCLUSION
The central problem of this project is one thdwosars in judicial politics,
administrative law, and public administration hatedied since the New Deal: How we
can establish meaningful judicial oversight of bugeaucracy so that its agencies serve
the citizenry with efficiency and efficacy withowutfringing upon individual liberties and
creating individual injustice? Behind the questawa the conflicting values that the
bureaucracy is asked to serve by the American pe@pi the one hand, progressive
values require the bureaucracy to solve and aliewacial problems. To do so,
delegation of legislative and judicial powers beesmecessary. On the other hand,
liberal values place restrictions on bureaucratwgr. Delegation of powers to the
bureaucracy cannot disrupt fundamental principleh ®1s representative government,
separation of powers, and due process. Becaustzehs’' general distrust of
centralized bureaucracy and fear of intrusive bucescy, the judiciary is empowered to
oversee the bureaucracy nation wide. “The Supreawt@stablished standards for
lower courts in their oversight of federal ageneid® regulate state and local agencies
who in turn establish standards for the behavigrrfate individuals” (Melnick 2006).
Faced with such a complex problem, scholars havéoyprovide definitive
answers to questions such as what is the bestdbjudicial review, how to contain the
influence of judges’ personal policy preferencesl how to minimize the negative
impact of bureaucracy’s discretionary power of tr@t The focus of this project, the

interaction between the federal appellate countsragulatory agencies in bureaucratic
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prosecution, offers a vehicle to piece togethemptieeious research on these questions.
The ultimate goal of the project is to shed somglketlon the possible ways of improving
judicial oversight of the bureaucracy.

In Chapter I, I discuss the normative, theoret@ga empirical motivation behind
this project. Studying bureaucratic prosecutionaunddicial restraints offers me a
unique perspective to examine one aspect of buratitidiscretion that is generally
ignored by scholars in the bureaucratic contretditure, i.e. the discretion of inaction
(Davis 1969). The bureaucracy has the power tos#haot to act, not to deal, not to
investigate, or not to prosecute, which has a speuaplication for judicial control of the
bureaucracy. The appellate courts lose signifigamiind for imposing judicial review if
the bureaucracy does not initiate prosecution.dgy$ing on bureaucratic selection of
prosecution versus non-prosecution, | explore ¢ihe of the judiciary in prosecution
with respect to the courts’ institutional charaistiges, i.e. the appellate courts’
institutional practice of randomly assigning judd@® panels and cases to parméi$he
normative implication of this project is that itadings can point us to the ways through
which we can improve judicial review of the bureaay.

The theoretical motivation behind this projectstdrom the simplified
treatment of the appellate courts in the judic@lties literature. Even though small
group studies of the appellate courts have demeatestithat judges in a collective setting

behave differently than if they were acting algnéjcial scholars have not considered

5| omit the role of the district courts in this jot and focus exclusively on the federal appeliaiarts.
One of the assumptions of the theory is that tieen® uncertainty at the district court level ahd t
bureaucracy is certain about the judicial outcomlee made by a district court judge.
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the effect of the larger group context of circwtids on bureaucratic decision-making.
In other words, judicial scholars have not examinea circuit courts’ random
assignment of judges and cases affect bureaudetision-making. On the other hand,
scholars who study the interaction between the lipeourts and the bureaucracy
usually assume that the courts are unitary ingiitgtby equating the median judge’s
policy preference with the courts’ preference. Sagractice, while permissible and
popular, ignores the fundamental institutional deatof the courts as well: the random
assignment of judges and cases. By consideringftbet of this institutional practice on
bureaucratic prosecution, this projects bridgegtyebetween the judicial politics
literature and the bureaucratic control literature.

Chapters Il and IIl establish the knowledge basestudying the Antitrust
Division of the Department of Justice and the Faldérade Commission. Chapter Il
reviews the agencies’ organizational structureemfdrcement procedure. The selection
of these two agencies allows me to test the agpligaof my theory to departmental
agencies and independent commissions while comgydibr policy domains. Chapter 11l
reviews the antitrust laws and the conflict betwt#enantitrust agencies and the courts
over the application of rules in horizontal merg&#hile the agencies in general want
the courts to expand the application of per sgalliéy to more antitrust behavior, the
courts’ concern with maintaining the rule’ s reasoleness not only limits the
application of per se illegality but also forces ttourts to oscillate between the rule of

reason and per se illegality. The result, of cousskegal uncertainty for the agencies.
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Chapter Ill demonstrates that the inherent ambygpfithe law creates room for
judicial discretion that generates legal uncertafat the bureaucracy. The courts’
inconsistent rulings regarding the rule of reasod jger se illegality in horizontal merger
is but one example. In addition, the courts’ sebecof different forms of judicial review
and the existence of indeterminate legal doctraneate further or additional room for
judicial discretion as well. Although administragilaw scholars argue that the rationalist
model of judicial review fares better than eithe structural model or the procedural
model in terms of satisfying both liberal and pexgive values, the existence of judicial
ideology makes it unclear whether that argumenthcdd water.

The rationalist model, by focusing on whether theeucracy can provide
adequate reasons for its action, invites judgesibstitute their own policy preferences
for that of agencies, which is exactly what thestnral model and the procedural model
try to prevent. Nevertheless, the structural mdaiéd to strike a proper balance between
separation-of-powers and delegation of powersdditireaucracy. The procedural
model, on the other hand, involves the danger pbsmg unnecessary procedural
requirements on the bureaucracy and stifling fisafy and efficiency. As a result, the
bureaucracy in prosecution does not know with gastavhich part of its action is going
to be reviewed by the courts, being its scope Egited power, enforcement procedure
or reasons for its enforcement.

Regarding indeterminate legal doctrines, my revaéwhe application of
Chevrondoctrine demonstrates that appellate court judgasefy the Supreme Court’s

mandate of granting the bureaucracy broad diser@tistatutory interpretation by
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making a twist in step-one analysis of the doctriffee original doctrine demands that
the appellate courts respect the bureaucracy’'soirgation of statutes whenever
Congress does not have a clear intent in the etatlrt practice, however, judges always
“discover” congressional intent, albeit vague, tetgtes and refuse to allow the
bureaucracy’s interpretation to prevail withoutigial review. As a result, indeterminate
legal standards like théhevrondoctrine create room for judicial discretion andlge
judges to advance their own policy preferences.

Chapter IV is the theory chapter and expandsehlm of uncertainty from
legal to political uncertainty and institutionalagmtainty. As | argue, even though the
bureaucracy has the discretion of not prosecuting constrained by judicial discretion.
Uncertainty created by the exercise of judiciatB§on as measured by ideological
variance in judicial choices affects the likelihoafdorosecution. The bureaucracy is
more likely to prosecute when it is relatively egmtthat it can win the appeal. As a
result, gauging uncertainty generated by the agigetlourts becomes critical in the
bureaucracy’s prosecution decision.

The bureaucracy faces two other types of unceytgiatitical uncertainty and
institutional uncertainty. The basic finding irdjaial politics points out that judges’
policy preferences significantly affect their vateder the influence of different
ideologies, judges can maneuver within the bouedanf the law or even expand the
law’s boundaries to achieve what for them are dbsrpolitical outcomes. Given that
individual judges can make decisions accordindnéir tpolicy preferences because of

the ambiguity of the law and indeterminate legahdtards, the appellate courts’
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collective decision-making process amplifies thétigal uncertainty due to face-to-face
interaction among judges. Numerous studies haveodstrated that inter-judge
communication and bargaining is an important pathe decision-making process of
the Supreme Court and appellate courts (e.g., Maltz Spriggs and Wahlbeck 2002,
Murphy 1964, and Revesz 1997). In other wordsfitted outcomes reached by the
courts reflect negotiations that are more thamgka ideological lineup of judges. To
simplify my theoretical argument, however, | adt median voter theorem and
assume that the median judge’s policy preferentaganel can represent the panel’s
judicial choices.

The key part of my theory hinges on the institadilbuncertainty created by
random assignment of judges and cases by the tcomuits. The existing literature
simplifies the internal dynamics created by thedcan assignment process (e.g., Canes-
Wrone 2003). Courts dominated by liberal judge$ mvdke liberal decisions and vice
versa for the courts dominated by conservativegadd@his approach is theoretically
naive because it requires two rather restrictigeiaptions. We need to know first the
ideological dimensions in each legal area and hamilggs are aligned on each dimension.
Secondly, we need to know the issues on whichabe€ decisions hinge. While it is
not entirely impossible for the bureaucracy to obiaformation about these two
requirements, it can be very costly to do so. Assallt, | argue in my theory that a better
way is to rely on the courts’ ideological variaramaong judges.

Ideological diversity within an appellate courtans that the ideological

locations of the median judges on panels will vaegoss panels and be different from
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one another; the result is variance in judicialices. The bureaucracy can be more
certain about a panel’s choice of final outcome nvia@riance between panels is smaller,
which should in turn encourage prosecution. Theegfimy theory argues that
ideological variance within an appellate court hasegative impact on the likelihood of
prosecution: the larger the variance, the fewerlemof prosecution. | also hypothesize
that ideological variance interacts with the coudsological disposition. Even if a

court in general favors the government, ideologitifierences among judges make the
final outcome uncertain. As a result, we should alsserve fewer numbers of
prosecutions as well.

The empirical test of the theory, reported in @kaV, yields mixed results. The
test based on the Antitrust Division’s prosecutiecord from 1953 to 1994 provides
strong support to the theory’s major argument réiggrthe relationship between
ideological variance within the appellate courtd #re likelihood of prosecution. Large
ideological variance within the federal appellaveints discourages prosecution by the
Division. The interaction between ideological vaga and ideological disposition,
however, does not significantly affect the likelitabof prosecution. Nonetheless, the
comparison of the models with and without ideolagiariance of the courts clearly
indicates that the model with the ideological vac& variable allows us to make better
predictions of the Division’s prosecution decisions
Future Research Agenda

Theoretically, this project points out a much mdyaamic and complex

relationship between the courts and the bureauchaeyprevious studies. The finding
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that ideological variance within the appellate ¢sus negatively associated with the
likelihood of prosecution by the bureaucracy examsianly one aspect of the dynamic
influence of uncertainty on prosecution, i.e. tlkellhood of prosecution under high
uncertainty. Although the bureaucracy’s willingnesgrosecute decreases when
uncertainty within the appellate courts increaids,does not necessarily mean that the
bureaucracy will prosecute when uncertainty is l@ven that the bureaucracy knows
the result of prosecution, it may lose the incentiy pursue such an expensive
enforcement tool and resort to less expensive wath as settlement. As a result, it is
possible that there exists an optimaige of institutional uncertaintjhat, at minimum,
does not deter bureaucratic prosecution. Fromdbe€ perspective, searching for the
optimal level of uncertainty can avoid a Catch-@aie. On the one hand, a high level of
uncertainty within the courts deters bureaucratosecution, forcing the bureaucracy to
use informal enforcement measures, which benéf@sourts by reducing their
workload. On the other hand, the cost to the casntsduced policy control of the
bureaucracy. Nevertheless, a low level of uncewgaanthin the courts means that the
necessity of prosecution by the bureaucracy isaediugiven the high cost of
prosecution and judicial outcomes with certaintyother words, at either end of the
uncertainty spectrum, the ground for judicial revis significantly reduced. | contend,
therefore, that there is a curvilinear relationdbgpwveen uncertainty within the courts
and the probability of prosecution by the bureacygroreover, the cost of prosecution
may play a significant role in this curvilinearagbnship. Cost considerations of the

bureaucracy become more important when uncertearaxtremely low or high. Its
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significance drops, however, when uncertainty ithiwithe optimal range and the
bureaucracy is relatively certain about the judicigcome.

In addition to uncertainty within the courts ahé tost of prosecution, another
factor that may affect the likelihood of prosecutlwy the bureaucracy is its risk type. In
this project, | model the bureaucracy as a risksvenstitution. Agencies, however,
could be risk-neutral or risk-seeking. In other @grwhen facing choices with
comparable returns, agencies may choose altersatefgending on their taste for
different levels of risk. In short, the optimal genof uncertainty is different for different
types of agencies. While risk-averse agencies emgsensitive to uncertainty in
prosecution, risk-seeking agencies may be much totent of high uncertainty. As a
result, there may exist three different optimalges of uncertainty for agencies with
three different risk types. Although this projeesshmoved the research on the interaction
between the courts and the bureaucracy a stepr ¢tbbsaderstanding the full picture, it
is clear from the above discussion that a much rdgnamic relationship requires
exploration. The proposed curvilinear relationdgween the courts and the
bureaucracy under the combined influence of unicgytavithin the courts, the cost of
prosecution, and the bureaucracy’s risk type isaioother small step.

Ideological Variance and Judicial Politics

Ideological variance may also be valuable in stagyhe courts themselves. On
the Supreme Court, for example, the current liteeabn the certiorari game focuses on
whether or not the certiorari votes by justicessrategic. Provine (1980) argues that

certiorari voting is a non-strategic, legalistiopess. Perry (1991) claims that although it
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is essentially non-strategic, there are occasidrenvjustices engage in defensive denials
and aggressive grants. Palmer (1982) finds str@ateging but does not distinguish
between defensive denials and aggressive grarfiab8a (1959) likewise claims that
certiorari voting is a strategic process but oneliich justices engage in defensive
denials only. Krol and Brenner’s (1990) work argtlest justices often times adopt an
error correction strategy.

A key factor in these arguments is justices’ daltton concerning the Court’s
likely decision on the merits. Caldeira, Wrightdaforn (1999), for example, argue that
the likelihood of strategic voting depends on besti expectation of the outcome on the
merits. They, however, did not examine the efféatleological variance within the
Supreme Court on its final decisions on the melfitsiy theory is correct and
ideological variance can function as a good indicaf the Court’s group decision
dynamics, the strategic nature of certiorari vottag vary corresponding to the
ideological variance within the Court. Justices rohgose to conduct strategic voting or
sincere voting depending on the ideological vamanithin the Court. When the
ideological variance is small, the justices areermeartain about the Court’s decisions on
the merits. As a result, they can choose to congitloer defensive denial or aggressive
grant to maximize their policy gains. If the idegical variance is large and the Court’s
decision on the merits is uncertain, justices magyage in sincere voting at the agenda
setting stage given that it is almost impossiblprexict the Court’s final decision.

Another area of Supreme Court study where thedliction of ideological

variance can contribute to our understanding ofdbert is the study of the Supreme
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Court justices’ confirmation process. The focushaf study has centered on factors such
as the composition of the Court, the median jusipesition, the timing of retirement,
and interest group activity (e.g. Calderia and Writ998, Hagle 1993, Segal, Cameron,
and Cover 1992).Given my theory’s argument aboairétationship between ideological
variance and the Court’s group decision dynamigsyé studies of confirmation of
justices may need to take the Court’s ideologieaiance at the time of nomination into
consideration. Such variance may play a more inapbrole in the Senate’s
consideration of nominees than the Court’s idealalgtomposition and its median
member’s position. After all, Justices make dedcisiander the influence of each other.

With regard to the appellate courts, Kevin Kleipath breaking work explores
the factors that influence rule adoption and répecamong appellate courts. He did not
examine, however, the strength of the rule itsefich should have an impact on the
likelihood of rule adoption and rejection. Intuitly, appellate court judges are more
likely to adopt strong rules made by others as spddo weak rules. | suspect that
ideological variance might be a good indicatorwérstrength in the sense that a widely
divided court needs more compromise to reach asegiwhich makes the rule weak.
As a result, other appellate courts are less likelydopt the rule.

In summary, the key theoretical contribution agtproject hinges on the
employment of ideological variance within the ceuas a new concept in the study of
the interaction between the courts and the buraayctJsed as a measure of the courts’
internal group decision-making dynamics in termgleblogical diversity among panels,

| demonstrate that this concept not only broademgheoretical understanding of



134

judicial oversight of the bureaucracy but also @ases the predictive power of our
model. In addition, this project provides a stegpstone for future studies along several
different dimensions. Given further empirical ewnde and theoretical development, |
certainly hope that ideological variance can becarstandard variable in both judicial

politics and bureaucratic control studies.
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